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FOREWORD 


This Report on the constitutional review, which 
took place in Canada from 1968 to 1971, was submitted 
by the undersigned, while Secretary of the Constitutional 
Conference, to the Prime Minister of Canada and to the 
Premier of each province in 1972. In view of the 
significance of the review the federal and provincial 
governments have now agreed with the author's suggestion 
that this document should be made available to the public 
for the use of historians and others who have an interest 
in Canadian constitutional questions. 


With this purpose in mind the Report is now being 
published to provide a description of the sequence of 
events and the work accomplished during the four years 
of intensive federal-provincial discussion of Canada's 
constitution. The document represents the author's 
assessment of events and views, therefore the descrip- 
tion of positions and the interpretation of events do 
not engage the judgement nor the concurrence of 
individual governments. Since the document was 
submitted in April 1972 the events it describes should 
be read in the context of that earlier date. 


Readers should refer to the Foreword to the 1972 
edition which explains the general organization of the 
subject matter and which gives the background to the 
drafting of the Report which is now available in © 
complete English and French language versions. It 
should be noted that all documents mentioned in the 
Report are not available for distribution. 


a QOS 
muy oA - 
Hahry F. Davis, 


Secretary 
Canadian Intergovernmental 
Conferences 


Ottawa, 
December 1974 
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FOREWORD TO THE 1972 EDITION 


The constitutional review, in which the federal 
and provincial governments were actively engaged from 
1968 until June 1971, came to a halt when the Victoria 
Charter did not receive the unanimous support of all 
governments. 


In the foreword to the public record of the 
last meeting of the Constitutional Conference, the 
Prime Minister of Canada said: 


Despite the failure to secure the 
unanimous agreement that had been hoped 
for, the Charter.... represents .the most 
significant and comprehensive development 
in the search for a basis of constitutional 
revision since Confederation. It is hoped 
that it may still provide the foundation 
for agreement in order that the Constitution 
may be 'repatriated' and made amendable 
entirely in. Canada. 


it is with this consideration in mind that the 
Secretariat decided to bring together in this Report 
the essential elements in the process of constitutional 
review that has taken place so far, so that when 
another attempt at constitutional revision is under- 
taken the considerable experience accumulated over the 
last years may be readily available to facilitate 
further progress. 


This paper therefore describes the development 
of the recent constitutional review and deals with 
both its structure and methodology as well as with 
Substance. Although details of the discussions and 
negotiations that took place have been left to the 
official records of the relevant neéetings, the state 
of progress achieved and the difficulties encountered 
in the various subject areas are also described. 


The Table ‘of Contents i6 fully descriptive of 
the Report which is divided into three Parts, each 
of which is subdivided into Chapters. Part I @ives 
the background to the constitutional revision and 
outlines the chronological development of each of 
the Constitutional Conferences. Part II analyzes 
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the discussions and the work accomplished within the 
various committees of the review; while Part ITI 
describes questions of procedure and administration. 
Appendices giving additional details of general 
apterest, such as lists of delegates and of meetings, 
have also been attached separately and referred to 

in the text where appropriate. 


This account has been prepared entirely as a 
joint effort by the remaining members of the 
secretariat, with chapters in English or French at 
PMC CNOMCe Ole EMendrat taincero fr pacer, It is based 
exclusively on the records available to the Secretariat 
and on the experience of its members who participated 
intimately but without political involvement in the 
development of the constitutional review. 


Pee Dawe, 
Secretary of the 


Gons tututnona eaGonmenence 
Ottawa, 


April 14, 1972 
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Chapter 1 - The Antecedents to the Constitutional Review 


The constitutional review can be said to have 
had two beginnings, both of which occurred in 1966. 
On the one hand there was a call from some provincial 
Premiers for a basic review of constitutional arrange- 
ments. Then in the summer of that year there was a 
federal decision to create a steering committee which 
would undertake the studies required to build a federal 
cons ticutionalipolicya At \that «times however’. -tire 
federal government decided that it would not wish to 
proceed with federal-provincial constitutional discussions 
for perhaps another two years. 


The constitutional review therefore had two 
beginnings, one which was to result in the Confederation 
of Tomorrow Conference in Toronto and another which 
was. oto. culminate in the first "Constitutional -Conference 


in February 1968. In order to maintain this initial 
distinction, the launching of the constitutional review 
witeebe edasicribed in itwotpartes*viixrst 7 %the tevents 


leading to and the proceedings of the Toronto Conference; 
and secondly, these same events and proceedings with 
respect to the Constitutional Conference of February 1968. 


Be The Confederation of Tomorrow Conference, 
November 27-30, 1967 


In 1966 the Premiers of both Quebec and Ontario 
expressed the view that a review of ‘the “constitution 
was called for. At the Tax Structure Committee meeting 
of September 1966, Premier Daniel Johnson of Quebec 
said: 


..., the new Québec Government is committed 

to the fundamental task of obtaining legal and 
political recognition of the French-Canadian 
nation; among other things, this ‘will -requixe 

a new constitution to guarantee equal collective 
rights in our country to English-speaking and 
French-speaking Canadians, as well as to give 
Québec all the powers needed to safeguard its 
own identity. 


Premier Robarts raised the question at the Federal- 
Provincial Conference of October 24 to 28, 1966, when 
he said: 


If we can meet the present requirements for 
financial redistribution, then we shall be able 
to concentrate on the broader and basic questions 
of re-shaping the Canadian federation prior 

to entering into more binding arrangements. 


There was no federal response to either of these 
"proposals", and in January of 1967, Premier Robarts 
surprised the federal government by announcing, by 
way of the Ontario Speech from the Throne, his 
intentions as follows: 


The second /development of significance/ 
will be the convening of a Confederation of ~ 
Tomorrow Conference. This assembly will be 
asked to approve the policy of my government 
to invite the leaders of all provinces and the 
federal government to a conference where the 
future course of our federal system of government 
will be discussed. My government considers 
it appropriate for Ontario, as one of the 
founding provinces of Confederation, to provide 
the inspiration and setting for such discussion. 


It is the hope of my government that the 
Confederation of Tomorrow Conference will herald 
the beginning of a series of meetings through 
which our 1] governments are brought into closer 
communion and Canadian unity strengthened. 


This declaration prompted an immediate letter from 

the then Prime Minister of Canada, Mr. Pearson, "to 
communicate to you without delay some points of concern 
that occur to me". Acknowledging Premier Robarts 
remarks of October 1966, Mr. Pearson suggested that 

he had understood this to mean discussions among the 
provinces perhaps at the annual conference of Premiers 
and attended by a limited number of federal observers. 
His principal concern was that there was no precedent 
for a federal-provincial conference being called by 

a province and that such a precedent might not be 

wise or desirable and might add to rather than diminish 
the strains on Confederation. He then suggested that 
Ontario could either change this into an item to be 

put on the agenda of a federal-provincial conference 


which "might be called in the normal way at some time 
in the coming months", or change the formula of his 
conference to an interprovincial one. 


Mzy Robarts replied in turn on Feptuary 2. ‘that 
he had not envisaged this initial conference as an 
infringement on the jurisdictional authority of the 
federal government or as a federal-provincial 
conference "as we have come to know them". He said 
the conference should not be seen as a forum for 
decislon-making or constitutional drattine, but as 
an opportunity for a wide ranging discussion 
"unfettered by the techniques and procedures in 
effect at various types of conferences held over the 
past several years". He also expressed his intentions 
to proceed with the conference as envisaged. 


On February 28, Mr. Pearson, in a move calculated 
to regain the initiative for the federal government, 
wrote to all the Premiers enclosing the above exchange 
of correspondence and inviting them to an informal 
meeting with him on July 5, following their swearing- 
in as Privy Councillors by the Queen as part of 
Centennial year events. 


For, three days in, May (the 18th, 19th and 23rd) 
the Legislature of Ontario debated, then passed a 
resolution calling for a Confederation of Tomorrow 
Conterence as originally conceived. On June 9, after 
speaking with Mr. Pearson by telephone, Mr. Robarts 
was to advise him by letter that Ontario was now 
prepared to treat the Conference as an interprovincial 
one, with federal participation by way of observers 
and with consultation on the agenda. Mr. Pearson 
replirted on July 15, by reiterating pis wiew Chatian 
interprovincial event would be a logical first step. 
The public announcement of this change was made 
following the informal meeting of Premiers with 
Me. Pearson in Ottawa, on July 5th: ~thes press, release 
said that Mr. Robarts intended to extend invitations 
to the federal and provincial governments to attend 
the Confederation of Tomorrow Conference to be held 
in the fall, and that the Prime Minister of Canada 
had indicated the federal government would be 
represented by observers at this proposed inter- 
provincial conference. The press release went on: 


It was agreed that such a conference, 
which would permit a free exchange of views 


among the provinces on a number of problems, 
could form a useful first step toward considera- 
tion of the working of the Canadian federal 
SELUCEULE. 


The press release also reported that Mr. Pearson 
intended to invite the Premiers to a federal- 
provincial, conference, arty. in 1968 to examine the 
possibility of adopting a common constitutional palkt 
of rights, binding on both federal and provincial 
governments: , 


The Prime Minister expressed the view that the 
study of "a bill of rights,” while TH ow, 
preventing a review of other constitutional 
matters as might later be required, would pro- 
vide the opportunity to begin an examination 
of the constitution in relation to the funda- 
mental rights and freedoms that should form 
the basis of Canadian federalism. 


It is generally agreed that at this time there 
was growing public support for a review of. the: constitu= 
tion. Although Canada's centennial year had created a 
spirit of optimism, a number of serious issues were 
apparently brewing below the surface. in panticwlar 
the general issue of French Canada was gaining 
increasing attention, with special focus on language 
rights and the development of concepts of "deux He ons |), 
tyeux eultures” and {‘special ‘status... The generas 
issue was increasingly reflected in Premier Daniel 
Johnson's statements and was to be dramatized by 
Général de Gaulle's "vive le Québec libre". There 
was also a spirit of anticipation created around the 
expected ‘tabling of Book, Ivof sthe/ (Report ori he Royal 
Commission on Bilingualism and Biculturalism. 


Formal invitations to the Confederation of Tomorrow 
Conference were sent by Premier Robarts in late October 
in a letter to each province detailing expectations for 
the Conference. Mr. Pearson received a letter on November 
Ist, extending "to you and your government an invitation 
to be present or to be represented in whatever manner 
you consider appropriate" and including a resumé of the 
text that had been sent to the provinces. Although 
Mr. Pearson had insisted as late as October 31st in a 
radio and television interview that this was to be an 
interprovincial conference, Mr. Robarts appears to have 


continued to take the view and hope that Ottawa would 
eventually decide on full participation. Mr. Pearson, 
2 replying to Mr. “Robarts” formal invitation, indicated 
that the federal government still viewed the Conference 
as an interprovincial one and named four officials to 
attend as federal observers. All provincial delegations 
Mere. to be. led by their Premier « ex Gent) Brats 
Columbia's which was headed by its Attorney-General, 
ChHenmHon. .RoWs Bonner. (Some Premiers however would be 
unable to remain beyond the first three days.) 


The Confederation of Tomorrow Conference formally 
opened on Monday, the 27th of November, on the 54th 
floor of the Toronto-Dominion Centre for sessions 
whieh were to Last..a total of three days and. a half. 
The complete proceedings were open to the press, radio 
and television. As background material for the subjects 
on the agenda, Ontario provided the delegations with a 
series of Theme Papers, which were made public several 
days before the opening of the Conference. The only other 
printed document made public at the time was the separate 
Preliminary Statement presented by the Government of 
Quebec and subsequently published along with the complete 
proceedings of the Conference. It was understood by 
everyone present that the Conference was designed to 
elicit an expression of views and that no decisions would 
be made nor conclusions drawn. It was also understood 
and agreed that this was only the first in a series of 
meetings and consequently such specific matters as fiscal 
arrangements would be left to later meetings. The 
agenda consisted of a number of themes with suggested 
topics to be considered under each of them (see Appendix A). 
Although it was to prove difficult to separate matters 
this.«clearly, a general effort was made to adhere to 
this agenda throughout the Conference. 


The first day of the Conference was taken up by 
opening statements from the leaders of each delegation 
and by a discussion of the goals of Canadians. Tuesday 
was devoted to the role of the English and French 
languages in Canada, and Wednesday to the ways in which 
the federal system could be improved, including the 
question of the machinery and structure for federal- 
DPHOvincial and .interprovinctal relationships in Canada, 
During the final proceedings on Thursday morning there 
was a brief private session of heads of delegations, 
followed by a final session for closing statements and 


the adoption of a resolution. However, as discussions 
progressed a number of other basic themes emerged as 
well.” In Bpeneral, ythe debate appeared to be permeated 
almost constantly with either the issue of regional 
economic disparities or the question OL CWO. SaeuUtetac 
and cultural communities as it affected areas GE .sociaL, 
cultural and educational policy. There were atso 
extremely mixed views on whether constitutional change 
was necessary to achieve new satisfactory arrangements. 


The Conference ended on an optimistic note with 
Premier Robarts recognizing that this was only the 
beginning, and that discussion of constitutional change 
would require the presence of the federal government. 

In the only reference to the federal-provincial con- 
ference, which was to take place the following February, 
Mr. Robichaud exhorted all provinces to be prepared to 
play a key role and, on the basis of the Toronto dis- 
cussions, propose appropriate items for the agenda. 


Given that everyone was aware of Mr. Pearson's 
own plans, the resolution adopted in the closing stages 
of the Toronto Conference indicated that there was not 
an unequivocal opinion, amongst the Premiers, regarding 
where the onus of future leadership should rest.” The 
terms of this resolution were as follows: 


That a committee of premiers and prime 
ministers, to be entitled the Continuing 
Committee on Confederation, be established. 


Its terms of reference would be to analyse 
the proceedings and results of the Confederation 
of Tomorrow Conference and explore the subjects 
and the forum for future discussions. The 
Committee would pay particular attention to 
the problems of constitutional change, regional 
disparities and language practices and rights. 


All governments, federal and provincial, 
will be consulted by the Committee, 


Although the Premiers of Ontario, Quebec, Nova Sorta: 
and Alberta were named to the Committee, it never 
met, nor could it have been expected to once tine 
subsequent decisions of February 1968 had been made. 


Be 


Lhe Firs tyMeetinge “ofthe Constituttonas Conference, 
Pebevarylo-/. LIGS (NO Aet) 


While preparations for the Confederation of 
Tomorrow Conference were going forward in Toronto, 
in Ottawa the federal government was pursuing its 
omnyprans for the, “constitdbtion: #0n May 310th; 
Mr. Pearson spoke in the House of Commons of plans 
for holding a special federal-provincial conference 
to consider the possibility of establishing a 
Fonstatutaonaly bill of Tients for Canada. “sAc the 
same time he also announced the appointment of 
Mr. Carl Goldenberg as a special adviser on constitu- 
tional matters and Mr. Ivan Head as assistant special 
adviser. 


As described earlier, more specific plans for 
such a conference were to be announced following the 
Prime Minister's brief meeting with the Premiers on 
meey “oth. = Mr. Pearsons first elaporacton oc oias 
plans was sent to the provinces on August 15. His 
letter outlined the basic considerations regarding 
geconstatutional “bill of rights which=would cover 
political, legal, egalitarian, economic and linguistic 
rights, and suggested that a federal-provincial 
conference for discussion on this subject might be 
held.in “January or’ February 1968: 


This brief outline of some of the matters 
that have to be considered will indicate how 
important and basic a discussion of a Bill of 
Rights could be for any future examination of 
our constitutional framework in a more general 
way. If we can achieve agreement on essential 
rights and on the way to define and protect 
them in all parts of Canada, I think we shall 
have made the most important single step that 
is required for the achievement of a satisfactory 
constitutional framework. 


At this stage the plan was for a meeting of First 
Ministers with their Ministers of Justice and Attorneys 
General, followed by further meetings of ‘the Ministers 
of wustice, and finaily, 
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I would hope that those sessions would lead 
to a further definitive conference later in 
the year at which decisions on substance and 
method could be taken. 


In one of the more notable replies Premier Daniel 
Johnson, having promised active participation, suggested 
that a bill of rights should be discussed as part of a 
general examination of the constitution and not as a 
preliminary step as seemed to be implied in Mr. Pearson's 
letter., Mr. Johnson .went on; 


Fortunately, the Conference ... which will be 
held in Toronto at the end of the month will 
give us an opportunity to begin such a general 
examination so that we will be able to study 
both questions concurrently and in relation to 
one another. 


A second letter was sent by Mr. Pearson to the 
provinces on December lst, the day following the Toronto 
Conference, proposing the specific dates of February by ECC. 
7, 1968, for the federal-provincial conference. Given the 
imminent tabling of the first report of the Royal Com- 
mission on Bilingualism and Biculturalism, it was pro- 
posed that an examination of the Commission's expected 
recommendations become a second item on the agenda. The 
provinces were also invited to suggest any "related 
matters" for the agenda and to consider whether some of 
the Conference sessions should be public, "bearing in 
mind of course that our discussions may eventually lead 
to decisions by both levels of government" 


In January 1968, the federal government began a 
series of bilateral encounters, "for a preliminary 
exchange of views". During that month the federal 
Minister of Justice, Mr. Trudeau, and Mr. Goldenberg 
were, to visiit.all the: Premiers .and. thet, jottiveials.\ the 
proposed agenda was sent out on January 16th and had now 
grown to four items of substance. In addition to the 
two original subjects, it now included the two questions 
of further constitutional review and of regional dispari- 
ties, the latter having been added at the specific request 
of Nova Scotia. 


Just opriorto the. Conterence).all delepataons were 
to receive copies of two federal papers, "A Canadian 
Charter of Human Rights" and "Federalism for the Future" 
As the Conference opened, the Government of Quebec would 
also make public its “Brief on the Constitution”. At 


the end of the Conference, a third federal paper, 
entitled "Federalism and International Relations", 
would be tabled but not discussed. 


With the preliminaries behind them, the first 
Constitutional Conference convened at 10:00 a.m. on 
Monday, February 5 in the Confederation Room of the 
West Block of the Parliament Buildings in Ottawa, 


Me | 


under the full glare of television lights (see Appendix A 


for the agenda). This would be the only 
Constitutional Conference to be chaired bye Mr. Pearson, 
since on December 14 he had announced his intention 


tol retire? as, Prime Minister of Canada.’ All ptevincial 
delegations were led by their Premiers, with Mr. Jean 
Beetz acting as Secretary of the Conference. Although 


the substance of the discussions for this first 
Constitutional Conference is reported in Chapter 6, 

it should be noted here that in general many provincial 
statements were to refer to themes dealt with in 
"Federalism for the Future" and to the need to begin 

a comprehensive review of the constitution. 


The first day of the Conference was taken up 
by the opening statements of all heads of government, 
followed in the evening by a dinner at Government 
House for First Ministers and all other federal and 
provincial ministers. On Tuesday morning there was 
some discussion of the opening statements, after which 
the Chairman suggested a coffee break which would 
be followed by a private "executive session" to decide 
how to organize the rest of the agenda. During that 
private meeting the First Ministers agreed to set 
up a committee of officials which would meet during 
the afternoon to examine the question of continuing 
machinery to carry on the work of the Conference. 
On Tuesday afternoon the Conference examined the main 
Subject? on the agenda, "Rights of ‘Canadianse”, but 
the discussions on both the recommendations of the 
Royal Commission on Bilingualism and Biculturalism 
apd) a constitutional Bill* of Rights were very short, 
particularly the former, and by late’in the day, the 
Conference was able to take up the question of regional 
disparities. In the evening the Premiers attended 
a private dinner given by Mr. Pearson at 24 Sussex, 
while other federal and provincial ministers were 
the guests of the Minister of Justice, Mr. Trudeau, 
for dinner in the Parliamentary Restaurant. On 
Wednesday morning there was further debate on regional 
disparities and shortly before lunch, Mr. Pearson 
put forward a five-point proposal on language rights. 


ba 


The rest of the morning and a large part of the after- 
noon were devoted to trying to achieve an agreement 

on the latter question.. The results are reflected in 
the Consensus on Language Rights issued at the close 
of the Conference (see Appendix B). The question of 
further constitutional review did not come up until 
the Conference was almost over, when Mr. Pearson 
reiterated his government's willingness to undertake 
a total review of the constitution as stated in 
"Pederalism for the Future" and suggested an approach 
to the mechanisms required to carry out such a review. 
Subsequently, Mr. Daniel Johnson was to produce a draft 
resolution regarding therprocess. for efurthersconst iiu— 
tional review which incorporated the points made by 
the Prime Minister and which was later approved by the 
Conference with the addition, at Premier Robarts' 
request, of the mechanisms of federal-provincial 
relations to the list of constitutional, subjecrcy to 
be examined by the Constitutional Conference and the 
Continuing Committee of Officials. (See Conclusions 
of the February 1968 Constitutional Conference at 
Appendix B.) 


In summary this first Constitutional Conference 


had looked at one truly constitutional issue, fundamental 


rights, at otte issue.with; both constitutional and non- 
constitutional features, official languages, and at 
the non-constitutional features of a third issue, 
regional disparities. With ,respectwto this, tace 
subject, there were virtually no references to the 
constitutional aspects of the question, the matter 
being discussed in contemporary, problematic terms in 
which no one saw a solution in a constitutional sense, 
The Conference had managed to focus on specific topics 
and had also been able to move forward on a matter of 
substance, the Consensus on Language Rights. Lnwtenms 
of its original ‘objectives,.the federal, government 
had also succeeded in achieving its aim of an immediate 
agreement on language rights. However its desire to 
Launch -the review. with @)-bill votsrightss had) been 
frustrated by provincial hesitancy over entrenchment 
of 50 extensive a package of rights. Nevertheless, 
the overall effect was that la constitutional review 
would be undertaken on what were still essentially 
federal terms, and Mr. Pearson could retire with the 
knowledge that constitutional revision was now firmly 
under way. 


is) 


Chapter 2 - The Constitutional Conferences - 
A Chronological Outline 


It was not until a full year after the initial 
Conference of February 1968 that the Prime Ministers 
and Premiers met again to discuss the constitution. 
But in the intervening twelve months, a number of 
events took place which would influence the constitu- 
tional review. 


In the political arena, a number of the players 
changed. On April 20, 1968, following a leadership 
convention, the former federal Minister of Justice, 
Mr. Trudeau, was sworn in as successor to Lester 
Pearson. The Hon. John Turner became the new Minister 
of Justice. During the general federal election which 
was subsequently called for June 25, the status of 
Quebec and the French language became one of the major 
issues. Following his election with an impressive 
majority, Mr. Trudeau tabled in Parliament for first 
reading on October 17 Bill C-120, "An Act respecting 
the status of the official languages of Canada", 

This legislative measure was to be of considerable, 
#* indirect, significance in the constitutional 
discussions which were to follow. 


Two provinces also changed leaders, but not 
governments, later in the year. Premier Ernest Manning 
of Alberta announced, in October, his intention to 
retire and on December 6, 1968, he was succeeded by 
Mr. Strom. In Quebec, the unexpected death of Premier 
Daniel Johnson at La Manicouagan on September 26 
resulted in the appointment of the Minister of Justice, 
the Hon. Jean-Jacques Bertrand, as his successor. 


On the constitutional side, work was begun on 
the basis of the consensus of February 1968. The 
first Secretary of the Constitutional Conference, 
Mr. Edgar Gallant, was appointed by the Prime Minister 
on March 28, following consultation with al] the 
provinces. Mr. Gallant had been Director of the 
Federal-Provincial Relations Division of the Department 
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of Finance. On May 1, the Prime Minister wrote to 
the Premiers to propose: 


.. that a meeting of senior officials be held 
during the last week of May with a view to 
considering the composition and structure of 
the Permanent Committee of Officials, and to 
initiating the discussion on the programme of 
work required to achieve the objectives Crt he 
Constitutional Conference. 


At the time he also announced that Mr. Gordon 
Robertson, Clerk of the Privy Council and Secretary 
to the Cabinet, would head the federal delegation. 


The Continuing Committee of Officials met in 
Mont Gabriel, Quebec, on May 29 and 30 for its first 
meeting. During this meeting the Sub-Committee on 
Official Languages was established. The C.C.0. was 
to meet another four times and the S.C.0O.L. twice 
before the second Constitutional Conference in February 
1969. (For details on ‘the work of (the .C.0.' see 
Chapter 4 and Appendices. Details of the work of the 
S$.C.0.L. will be found in Chapter 5 and Appendices.) 


The Second Meeting of the Constitutional Conference 
(No « 2) 


In response to reports ‘that ‘the Premiers,’ at 
their annual meeting in August 1968 in Waskesiu, 
Saskatchewan, had expressed concern that the Conference 
had not reconvened before then and that the Continuing 
Committee seemed to be going beyond its terms of 
reference, the Prime Minister, wroteito {the 'Premvers 
on "August! 15to teport on “the activities, off the G.c.0. 
and to suggest that a second session of the 
Constitutional Conference be held in late November 


or early December, 1968. On the basis of the responses 
to this letter, Mr. Trudeau planned to propose the 
dates of December 9, 10 and 11. However Premier 


Johnson's death and Premier Manning's intention to 
retire in December led him to consult both Alberta 
and Quebec as to the effect of these events on their 
participation. There seemed to be no difficulty and 
on October 11, at the suggestion of Mr. Manning and 
with the concurrence of Mr. Bertrand, Mr. Trudeau 


a ) 


was to call the second Constitutional Conference for 
December 16.) 17) and) -18, 


On November 15, a tentative agenda was proposed 
by the Chairman. This covered the objectives of the 
Constitutional Conference, the objectives of Confeder- 
ation and basic principles of the CON Sis l Ontee rand 
the first five of the specific questions listed in 
February 1968, as these had been reviewed by the C.C.O. 
In reply to the proposed agenda, Nova Scotia suggested 
that regional disparities should be given a prdority 
position second only to language rights. Manitoba, in 
a letter distributed to all Premiers, indicated to the 
Chairman that fiscal questions should be given priority 
over the agenda items which had been proposed. Ontario 
was of the view that fiscal questions should also be 
studied and pressed as well for the inclusion of addi- 
ilonaljeubems: Irom the, list of constitutional questions 
of February 1968. Mr. Robarts added at the time that 
he hoped the forthcoming Constitutional Conference 
would not be faced with fixed federal positions, citing 
as an example the Tax Structure Committee. 


Further planning was suspended however when on 
December 11, five days before the Conference was to 
open, Premier Bertrand asked the Prime Minister if the 
Conference could be postponed because of his ill health. 
Mr. Trudeau polled the Premiers on the delay and put 
forward the suggestion to reconvene on February 10, ll 
ander2.) 1969, jAll provinces were to accept the post- 
ponement and revised dates, the view being expressed 
that the participation of the Premier of Quebec was 
essential to the constitutional discussions. 


On December 24, Mr. Trudeau proposed a revised 
agenda for the Conference, which attempted to accommodate 
points which had been raised earlier by Nova Scotia, 
Manitoba and Ontario. He suggested that regional 
disparities could be raised under objectives of 
Confederation, the constitutional aspects of the taxing 
and spending powers highlighted under distribution of 
powers, and the full seven questions listed in February 
1968 included. Premier Weir of Manitoba was not satis- 
fied with the revisions, stating in his letter of 
January 8, 1969 to the Prime Minister, in reference 
to the previous Manitoba suggestion for the priority 
examination of certain fiscal questions, that he was 
writing to his colleagues to suggest that the Confederation 
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of Tomorrow Conference be reconvened “tor disctcs 

these matters of clear constitutional concern". In 
reply, Mr. Trudeau was to write to Mr. Weir on 

January 27, explaining further the accommodation he 

had made and indicating that the agenda as revised 

was acceptable to all other Premiers. On February 1, 
the Prime Minister received a series of telegrams from 
the Prairie Premiers, meeting as the Prairie Economic 
Council, asking that priority be given at the Conference 
to fiscal problems and requesting a ruling from the 
Supreme Court of Canada on the federal official languages 


bill. These pressures however would "ot: cesule in 
modifying the agenda and its terms remained as had been 
proposed on December 24. (See Appendix A for agenda of 


Conference.) On February 3, in order to Ca aaaishy) tc lie 
situation, and after obtaining the concurrence of the 
provinces, Mr. Trudeau was to table the correspondence 
on the agenda in Parliament. 


Plans had been made to release a number of documents 
in the week preceding the Conference as originally 
scheduled, but with the change of Conference dates, it 
was subsequently agreed to hold all documents until the 
week of February 3rd. However, some documents were to 
be made public ahead of this date. British ‘Columbia 
issued its Brief. om Decenber 055.1966 ,, and Manitoba 
released its booklet, "What tomorrow, Cariadatlson 
January) 30...) ihe: Quebec "propositions | for a mew icon 
stitution were leaked and were published on October 1 ae 
1968. . Similarly, portions of a draft of? the Secretary's 
report to the Conference on discussions in the Continuing 
Committee appeared in the newspapers on January iG: tand~ 17 % 
The final version of this last document, together with 
the report of the Continuing Committee to the Conference 
and the Conference agenda were officially released on 
February 6 and other documents were issued during the 
meeting. 


Prior to this Conference, as had been the case 
for the first one, the federal Minister of rsieacier 
now Mr. Turner, visited the provinces for informal 
discussions on the substance of the Conference, and 
more particularly on the official languages bili aud 
the federal programme on the constitution. 


As with the first one, the second Constitutional 
Conference met in the Confederation Room of the West 
Block at 10:00 acm. onethe L0th of Pebruany, “1969, 
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under the glare of television arc lamps. All dele- 
gations were led by their First Minister, except for 
Saskatchewan which was represented by the Hon. D.G. 


Steuart, Deputy Premier and Minister of Finance. In 
the room wete also a limited number of observers 
javited ‘by each participating Sovernment. “Ihis would 


be Mr. Trudeau's first Conference as Prime Minister 
and Chairman, and the first for Messrs. Strom and 
Bertrand as Premiers. This was also the first plenary 
Conference to be administered by the Secretariat. 


The first day of the meeting was taken up with 
opening statements which covered all items on the 
agenda with emphasis onthe language question, regional 


disparities and fiscal and economic matters. In the 
evening, all First Ministers and ministers were 
received for dinner by the Governor General. Tuesday 


morning was devoted to the question of the distribution 
of powers, ostensibly the taxing and spending powers 
but current, non-constitutional issues predominated. 
The afternoon was spent on official languages, in 
particular the official languages bill and the question 
of bilingual districts. There was also a brief dis- 
cussion on fundamental rights which was continued on 
Wednesday morning. Later the same morning, delegates 
took up the question of regional disparities, continuing 
fine e artternoon until 3:45 "p.m. “Yhis ete use 
over an hour to wrap up the Conference and approve the 
conclusions. ; 


In order to expedite the approval of the con- 
clusions, the Chairman had suggested earlier that the 
Continuing Committee of Officials should meet between 
SGcerons sco "Grart a ©£Prst, anticipatory texp. Diarra. 
the first two and one half days, the C.C.0O. met three 
times and prepared a draft covering most of the items 
on the agenda. Thus, as the Conference was drawing 
to a close the First Ministers were able to review 
the conclusions that had been prepared and also thereby 
agree on a number of matters which had not been given 
more than a passing reference during their own dis- 


cussions. Items 3, objectives and principles, 4 f) 
amendment and 4 g) mechanisms, were not discussed and 
were therefore omitted. (For the text of the Con- 


clusions of the Conference see Appendix B.) It might 

be noted that in.order to ensure that all delegation 
heads would be in attendance for the completion of the 
Conference conclusions, the federal government provided 
special air transport both east and west. This practice 
would be repeated at a number of later meetings for the 
same reason. 
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In summary, as in February 1968, the Conference 
would seem to have had some difficulty in separating the 
constitutional and non-constitutional aspects of the 
various subjects examined. There was a strong propen— 
sity to deal with the latter and even the discussion on 
languages centered on a bill before Parliament rather 
than on the constitutional features. However, it would 
appear that the objective of accelerating the process 
of constitutional review had been met. New mandates 
were given and five ministerial committees were created. 
The Continuing Committee of Officials was given new 
directions in several areas and the Tax Structure Com- 
mittee asked to convene. The First Ministers also decided 
that they should meet more frequently and hold private 
working sessions, in order "to provide more continuous 
direction to the process of constitutional review". 


Bee The First Working Session of the .Constitutional 
Conference (No. 3)* 


The second open Conference had given new impetus 
to the constitutional review. Only two weeks after it 
had adjourned, the Prime Minister wrote to the Premiers 
indicating which of his colleagues would represent the 
federal government on the committees of ministers that 
had been established and proposing the dates of June 18 
to 20; 1969, for the first working Session of the Con= 
ference. The provinces were quick to respond and the 
proposed dates were accepted, when, on April i pee hem anets 
Bertrand of Quebec asked the Prime Minister if it would 
be possible to move the working session forward to June 
11 to 13, since the Union Nationale Party Convention had 
been scheduled for June 19 to 21. These revised dates 
had been accepted by all delegations, and preparations 
were well under way when, on May 22, Premier Weir of 
Manitoba, having called a provincial election for June 25, 
asked if the working session could be postponed until 
later. However, following renewed consultation with the 
other Premiers, six of whom could not be available on any 
alternative dates, it was agreed to proceed as planned 
One Une ele. ; 


The number in brackets indicates the chronological 
order of each of the seven occasions when the First 
Ministers met as the Constitutional Conference. These 
numbers should be distinguished from the actual titles 
used for each of these meetings which, after the first 
two’, did ‘mot, reflect this chronological ender. 
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In accordance with the mandate Siven too Lt ‘by 
the second Constitutional Conference, the Continuing 
Committee of Officials met twice (its 6th and 7th 
meetings) before the working session to examine the 
taxing and spending powers and the constitutional 
aspects of regional disparities. in’ addition, all 
ministerial committees had an initial meeting and 
the Sub-Committee on Official Languages met for a 
third time (see Appendix D). 


The decision to resort to "working sessions" 
would have the effect of taking the review out of 
the public arena, reducing the time spent on opening 
and general statements and facilitating concentration 
on complex and more technical issues, even if it did 
not reach the point of permitting officials to par- 
ticipate openly in discussions with the First Ministers. 
It was also hoped that working sessions would be much 
smaller affairs, with fewer ministers, a limited 
number of senior advisers, and no observers. in hiss 
spirit, it was therefore decided that there should 
be no verbatim record of this first working session 
and that no documents would be released before the 
Conference except the agenda. The Conclusions (see 
Appendix B) and some other documents were however 
released following the Conference. 


The first working session was held in the 
Centennial Room of the former Ottawa Union Station 
which had now been transformed into a Conference 
Centre. All delegations. were led by their First 
Ministers, including Manitoba despite impending 
provincial elections. A change in the seating plan 
was also in effect. Quebec and Ontario were now 
positioned at the ends of the horseshoe, flanking 
the Secretary, instead of to the left and right of 
the federal group. The other delegations followed 
their regular pattern in reverse, so that Alberta 
and Newfoundland were now to the right and left of 
the Chairman. There were two reasons for this change. 
First “{t' had been ‘partly dictated ‘by the configuration 
of the room which did not make it feasible to seat 
the three largest delegations at one end of ‘the table. 
However, of more importance, it was hoped that this 
change in position of the largest delegations would 
have the effect of increasing the involvement of 
others. 


On the first day of the working session, 
Wednesday, the First Ministers examined the taxing 
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powers on the basis of federal and Ontario working 
papers and on some provincial propositions. Wednesday 
afternoon and part of Thursday morning were devoted 

to discussion of the spending power. On Thursday 
afternoon there was a discussion of the constitutional 
aspects of regional disparities and an examination 

of the progress reports from the five ministerial 
committees, including the Committee of Ministers on 
Regional Disparities which had concerned itself with 
the current, non-constitutional aspects of: its subject 
matter. The First Ministers then decided not to 
continue into a third day as had originally been 
planned; the future programme of work for the constitu- 
tional review would be left to an early exchange of 
correspondence. 


The First Ministers' discussions on the three 
topics on the agenda had been based on individual 
briefings received from their respective officials 
on the Continuing Committee rather than on a formal 
report from the C.C.0. or a briefing paper from the 
Secretary. A discussion "check list" was provided 
by the Secretariat, however, to guide participants 
through the documents on the spending power. It 
should also be noted that the federal papers on the 
taxing and spending powers examined by the First 
Ministers had been modified to take into account 
comments made by provincial officials during the two 
C.C.0O. meetings where these subjects had been reviewed 
prior to their presentation to the working session. 


Entertainment during the meeting varied 
substantially from the two earlier Conferences since 
participants were able to take advantage of events 
coinciding with the opening of the National Arts 
Centre that same week. On Wednesday evening, as 
guests of the federal government, all delegates and 
advisers attended a concert by the Montreal Symphony 
Orchestra, followed by a buffet supper. On Thursday 
evening, participants returned to the National Arts 
Centre as the guests of the Government of British 
Columbia for a production of the play "The Ecstasy 
of Rita Joe", presented by the Vancouver Playhouse 
Theatre. This last event was later followed by a 
reception in the National Arts Centre Salon to which 
members of the cast had been invited. 


Cc. 
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The Third Meeting of the Constitutional Conference 
(No. 4) 


Although the First Ministers had agreed at the 
end of their meeting in June to meet again before 
the end of 1969, there had been no time to discuss 
the future programme of work. Ten days after the 
meeting, on June 23, the Prime Minister was therefore 
to write to the Premiers in order to suggest a work 
plan for the second half of the year; he also proposed 
that the next Conference be planned for December 8 
- 10, 1969. Both the programme of work and the 
Conference dates were accepted. Contrary to the two 
previous meetings, the question of modifying these 
dates would not subsequently arise. 


On July 1, Mr. Edgar Gallant was succeeded by 
Mr. Henry F. Davis as Secretary of the Constitutional 
Conference. Mr. Davis had been a special adviser 
to the Privy Council Office and had, as well, acted 
as Secretary of the federal delegation. His 
appointment as Secretary had been ratified at the 
June working session. 


In accordance with the favourable responses 
to the Prime Minister's letter of June 23rd, the 
various committees of the Conference began their work 
in preparation for the December meeting. The F 
Continuing Committee of Officials met twice to consider 
the specific questions relating to the taxing and 
spending powers and regional disparities which had 
been referred to it by the First Ministers, and to 
explore in a preliminary way the question of income 
security and social services. At the first of these 
meetings, two new "temporary" sub-committees of experts 
were created to deal with certain technical aspects 
of the questions relating to sales taxes and death 
duties. Each of these sub-committees would meet once 
before the Conference. For their part, the Sub- 
Committee on Official Languages would hold its fourth 
meeting and the ministerial committees on fundamental 
rights, the judiciary and official languages, would 
each hold a second meeting (see Appendix D). 


In a second letter to the Premiers on October 
21, Mr. Trudeau proposed a formal agenda and also 
took the opportunity to propose a separate non- 
constitutional federal-provincial conference for 
January or February 1970. It was proposed that this 
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latter meeting could deal with the subject of 
pollution, as had been specifically recommended by 

the Premiers' Conference in Quebec City in August. 

It could also look at a report from the Tax Structure 
Committee and possibly examine the existing mechanisms 
for intergovernmental consultation. It was hoped 

that this federal-provincial conference which would 
provide the heads of government with their first 
occasion in over four years to deal with current non- 
constitutional issues, would, as well, meet the concern 
of certain Premiers who felt that the attention given 
to constitutional questions should not be at the 
expense of current problems which they considered 

to be more vital. 


The third meeting of First Ministers in ten 
months came to order on Monday, December 8, at 10:00 
a.m. in the main hall of the Conference Centre, again 
in full view of the Canadian public. All heads of 
government were present. The only new face in the 
inner circle was that of Mr. Edward Schreyer, who 
had replaced Mr. Weir following the defeat of his 
government in the Manitoba elections on June 25th. 
(An election had also been held in British Columbia 
in August, with Mr. Bennett being returned to power.) 
As with the earlier open Conferences, a number of 
observers invited by the various governments were 
also in attendance. During the week preceding the 
Conference, the federal working paper "Income Security 
and Social Services" had been released. During the 
Conference the agenda, a Secretariat Briefing Paper 
on constitutional review activities and discussions 
within the Continuing Committee, the Progress Reports 
of the three ministerial committees that had held 
a second meeting, and an additional Briefing Paper 
on discussions within the Committee of Ministers on 
Fundamental Rights would also be made public. 


It had been planned that the first day of the 
Conference would be devoted to an examination of the 
distribution of powers, specifically, income security 
and social services. However, in spite of an earlier 
understanding to the contrary, most of this time was 
to be used for general statements. The federal 
government's brief introduction to the distribution 
of powers was followed by a Quebec statement analyzing 
the federal proposals and clarifying the Province's 
position. Most other provinces also felt that they 
should make some general remarks in reply and Premier 
Schreyer, as a new leader, took the opportunity to 
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review his government's position on all aspects of 
the constitutional review. 


Discussions on income security and social 
services were carried over to Tuesday morning, 
following which the spending power question was taken 
up and continued in the afternoon. Taxation and a 
constitutional obligation with respect to regional 
disparities were also discussed on Tuesday afternoon. 
At the end of the afternoon session the Continuing 
Committee was convened to examine a preliminary draft 
of conclusions for later issue by the Conference. 

On Wednesday morning the Conference met for approx- 
imately one hour to receive the progress reports of 
the ministerial committees, none of which gave rise 
to any discussion of substance. The First Ministers 
then retired to a private executive session accompanied 
by the Secretary, to discuss their future programme 
of work and approve the Conclusions (see Appendix B). 
The plenary session reconvened later in the morning 
so that the Chairman could announce the plans which 
had been made for a non-constitutional conference in 
February 1970 and for another working session of the 
Constitutional Conference the following June. The 
meeting was then declared adjourned. 


Entertainment during this Conference was some- 
what more limited than in the past. Monday evening 
following the now usual after-session cocktail : 
reception for all participants, the Premiers attended 
the Prime Minister's dinner at 24 Sussex, while other 
ministers joined the federal Minister of Justice for 
dinner at the RCMP Officers Mess in Rockcliffe. There 
were no other social events during the Conference. 


The conclusion of the Conference in December 
1969 marked the end of the most intensive period in 
the constitutional review. Between February and 
December 1969, the First Ministers had met three 
times, the Continuing Committee of Officials four 
times, and three of the four ministerial committees 
had met twice (the Committee of Ministers on the 
Senate met only once). In addition, the Sub-Committee 
on Official Languages had met twice and the special 
Sub-Committees on Sales Taxes and Death Duties once. 
Appendix D illustrates this most graphically. 


There is no doubt that the First Ministers felt 
they could keep up the pace they had set since they 
met again, as planned, on February 16 and 75-2970, 
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to discuss non-constitutional matters. This meeting 
is not part, of the constitutional series and is not 
reported here, although it was also served by the 
Secretariat of the Constitutional Conference by 
agreement of the First Ministers. 


De The Second Working Session of the 
Constitutional Conference (No. 5) 


Plans for a. second working session im/jJune, 1770 
and a fourth open meeting of the Conference in the 
autumn were announced in the conclusions of the meeting 
in December 1969. However, ultimately only one meeting 
would take place, on September 14 and 15, 197-0). oe kerk 
to the selection of these dates it had been proposed 
that the meeting might be held on June 15 to 17, and 
later on, July, 6, Jsand 8. Ihe, last Two proposals were 
to be abandoned however in view of Premier Bertrand's 
intention to attend, the World's Fair in Japan in June 
and speculation concerning an election 1 Rous Ip OV d C.er 
As for July,. this was to prove inapp.Lop rd 2.0G. 1h 
view of a Royal Visit which had been scheduled for 
Manitoba early in the month as part Of Ene 0rovilce.s 
centennial celebrations. It had also been indicated 
by some Premiers that they preferred not to attend 
conferences in the summer other, than, the annual 
Premiers’ Conference. 


This second working session of the Conscticutiona. 
Conference was to be preceded by some political activity 
at the province, level. The election speculations in 
Quebec materialized in the form of an April poll and 
the election of a new Quebec government under 
Mr. Robert Bourassa. Elections were also held in 
Prince Edward Island in May with no change of govern- 
ment, and were called Por October sin both New Brunswick 
and Nova Scotia. 


The various committees of officials were also busy 
during this time. The Continuing Committee held its 
10th, llth and 12th meetings, preparing reports and 
examining papers on the constitutional review process, 
environmental management and economic growth with emphasis 
in the latter case, on capital markets and financial aly ait ap hs 
EUueOmSe. The Sub-Committee on Sales Taxes met for a second 
time while the Sub-Committee on Death Duties met twice more. 
For Hts part, the Commrttee, Ol Minister son Official” Languages 


held its third meeting, while the newly created Sub- 
Committee on Fundamental Rights held four meetings 
between February and September (see Appendix D ). 


The opening of the second working session of 
the Constitutional Conference behind the closed doors 
of the main hall of the Conference Centre on Monday, 
September |]4th,was to give rise to a letter of protest 
addressed by representatives of the media to the 
Secretary regarding the arrangements which had been 
made for excluding the press from the Conference room. 
This difficulty was solved however when on the second 
day First Ministers decided to permit the press to 
enter the Conference room at the beginning and end 
of each session. The discussions on Monday morning 
and during part of the afternoon were spent on the 
constitutional review process and environmental 
Management. During the evening, the Premiers attended 
the now usual dinner for First Ministers at 24 Sussex, 
while other ministers were the dinner guests of the 
federal Minister of Justice at the Country Club on 
the outskirts of Ottawa. 


The discussions on Tuesday morning were devoted 
almost exclusively to the subjects of capital markets 
and financial institutions. In the final hour before 
the mid-day break, consideration was given to the 
report of the Committee of Ministers on Official 
Languages and the report of the Continuing Committee 
on the two questions of sales taxes and death duties. 
Tuesday afternoon began with a look at two C.C.0. 
reports, one concerning a constitutional obligation 
to reduce regional disparities, and the other on 
paramountcy as applied to public retirement insurance. 
This was followed by a discussion of future Conference 
plans and of the work programme arising out of private 
discussions held during the Monday evening dinner 
at 24 Sussex. There was then a brief adjournment 
of the Conference so that the Secretariat could 
complete the drafting of the conclusions. These were 
subsequently reviewed by the First Ministers, then 


released (see Appendix B). 


The Conference discussions on the constitu- 
tional review process, which had been based on a 
detailed working paper prepared by the Secretariat, 
gave rise to some agreements which would affect 
significantly the future conduct of the constitutional 
review. The conclusions record that First Ministers 
agreed that the review was basically a political 
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process and that in addition to further meetings of 
the Conference, there should be ample opportunity 

for consultations between individual governments to 
examine specific constitutional questions, a procedure 
which was to gain importance in the next stage of 

the review. While examining the comprehensive versus 
the partial approach to the review, a number of 
Premiers also expressed the view that some urgent 
amendments might be required before completion of 

the full review and that it would therefore be 
important to have an appropriate method of making 

such amendments. In this connection, it was therefore 
agreed that individual provinces should submit specific 
proposals for an amending formula to the federal 
Minister of Justice, after which it could be decided 
whether it would be worthwhile to discuss the subject 
further at the next meeting of the Conference in 
February 1971. The Secretariat would not be involved 
in this latter process, although it would be kept 
informed. The Continuing Committee was also asked 

to carry out a detailed investigation of ways of 
amending the constitution. 


During these Conference discussions, two other 
important questions had also been raised. The first 
was the relationship of the amending formula to the 
question of the patriation of the constitution; the 
second concerned the exploration of the possibility 
of identifying a number of subjects on which sufficient 
agreement had been reached so that they might be 
incorporated in the existing constitution using a 
new amending formula. This particular discussion 
was to lead to the notion of a limited "package" of 
agreements illustrating the constitutional progress 
that had so far been achieved. 


It should be noted that following their second 
working session, the First Ministers continued to 
meet for a third day, on September ]6th, to carry 
on discussions on non-constitutional matters regarding 
which a separate statement of conclusions was later 
issued. 


The Third Working Session of the 
Constitutional Conference (No. 6) 


It was only a short month after the September 
meeting that Canada was shaken by what is now referred 


to as the F.L.Q. crisis or "la crise d'octobre". 
Perhaps because of their particular timing, these 
events had little effect on the constitutional review, 
The only exception was the Committee of Ministers 

on Fundamental Rights which decided to cancel its 
third meeting, since it was felt that it would not 

be politic for Attorneys General to meet to discuss 
political rights while the War Measures Act was still 
in force. There was, however, a marked increase in 
the security measures surrounding the heads of 
government, in particular the leaders in Ottawa and 
Quebec. 


The October elections in the Maritimes took 
place as planned producing changes in both provinces, 
with Mr. Gerald Regan taking over from Mr. Smith in 
Nova Scotia, and Mr. Richard Hatfield replacing Mr. 
Robichaud in New Brunswick. A few months later, 
Premier John Robarts announced his own intention to 
retire as Prime Minister of Ontario, with the result 
that the forthcoming meeting of the Conference in 
February would be his last. 


Despite the upheavals of the autumn of 1970, 
plans for the third working session proceeded 
uninterrupted. By the end of the year the dates 
of February 8 and 9 had been confirmed and an agenda 
proposed. The Continuing Committee held its 13th 
meeting in late November and its 14th and final meéting 
in January of the new year. At these meetings, the 
Committee began an examination of the mechanisms of 
federal-provincial relations, patriation of the 
constitution and an amending formula as had been 
requested in September; these discussions were reported 
to the Conference by way of a Secretariat Briefing 
Paper. It was at the |]3th meeting of the Committee 
that the Quebec representative reiterated his 
government's desire to give priority to the question 
of social policy. 


While the C.C.0O. was carrying out an essentially 
exploratory examination of patriation and an amending 
formula, bilateral negotiations had already begun 
between the federal Minister of Justice and the heads 
of the provincial governments. During the month of 
January, Mr. Turner visited nearly all the provincial 
capitals to examine the possibility of achieving 
agreement on a limited "package" of constitutional 
reforms that would permit early and positive progress 
to be achieved. The “package” consisted of eight 
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items - patriation, an amending formula, fundamental 
rights including language rights, the Supreme Court, 
external relations, regional disparities, mechanisms 
of intergovernmental relations, and a new title, for 
the constitution, a new preamble and general 
modernization. On some of these items, Mr. Turner 
was able to discuss draft texts, which had been 
prepared by the federal Department of Justice. 


On February 2, the Secretary telegraphed a 
revised agenda to all delegations in which the subjects 
of gapital markets and financial institutions had 
been removed and, at Quebec's request, social policy 
added. In response to other requests, two non- 
constitutional issues, unemployment and transportation 
to northern resources had also been inscribed. The 
Secretary also took the opportunity to transmit Mr. 
Trudeau's proposal to meet all Premiers in an informal 
session over supper at 24 Sussex, on the Sunday evening 
preceding the opening of the Conference. 


The third closed session of the Constitutional 
Conference met on Monday, February 8th. Eight of 
the Premiers had been able to attend the Prime 
Minister's previous informal meeting where the 
"nackage" of constitutional changes had been discussed 
multilaterally for the first time. The absence of 
two Premiers however was considered sufficiently 
serious for the Conference to decide on Monday morning, 
once the opening formalities had been dispensed with 
and the two new members, Messrs. Regan and Hatfield, 
had made brief statements, that it should reconvene 
in private executive session so that Premiers Bennett 
and Strom could be briefed on what had been discussed 
on Sunday evening by their colleagues. Although he 
had not attended the discussions on Sunday, the 
Secretary was also present at this executive session 
and prepared private notes for the First Ministers. 
On Monday afternoon the Conference met again in full 
assembly to discuss the "package" of proposed constitu- 
tional changes. It was reported that the executive 
session had resulted in a consensus with respect to 
patriation and an amending formula, following which 
the full assembly then spent two hours discussing 
the other six items of the package. At 4:30 p.m. 
the group turned its attention to Quebec proposals 
on social policy presented by the Hon. Claude 
Castonguay. That evening all participants attended 
a reception given by the Governor General and Mrs. 
Michener at Rideau Hall, after which the Premiers 
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went on to dinner at 24 Sussex while other ministers 
dined with the federal Minister of Justice in the 
Confederation Room of the West Block. 


On reconvening on Tuesday morning the First 
Ministers continued their discussions on a package 
of reforms, this time by way of draft conclusions 
which had been prepared by the Secretariat on the 
basis of the Monday discussions. Although the 
examination of these specific texts gave rise to fresh 
debate on a number of items, by 1:00 p.m. progress 
had been such that it was agreed to forego lunch and 
to continue without a break. The question of 
unemployment followed, then a discussion on the 
"chicken and egg war" in the framework of the agenda 
item on the Canadian Common Market. By mid-afternoon 
the First Ministers were ready to turn to the question 
of environmental management and pollution. By this 
time, however, Premiers Bennett and Strom had left 
the Conference room, Premier Bennett having already 
tabled a statement regarding pollution. All other 
Premiers were able to remain to the end, arrangements 
having been made to fly them home by special plane. 
At 4:30 Tuesday afternoon the Conference began its 
examination of the final draft of conclusions 
incorporating the "elements" of the proposed constitu- 
tional changes. Quebec and Ottawa, which had been 
negotiating bilaterally during the meeting, reported 
that they had been unable to reach any agreement on 
external relations and the item was dropped from the 
conclusions which were subsequently issued following 
the adjournment of the meeting (see Appendix B). 


The key result of this third working session 
was the agreement to proceed as quickly as possible 
to patriate the constitution with an appropriate 
amending formula, and other changes on which First 
Ministers could agree, with a minimum of delay. The 
Conference conclusions reflected a new sense of 
urgency. To reach their goal of final agreement in 
June, First Ministers had also decided that the 
bilateral approach which had been used between 
September 1970 and February 1971 should be emphasized, 
with the Continuing Committee being called on as 
required. In this’ connection, it was agreed that 
the federal Department of Justice would prepare draft 
constitutional texts covering the proposed 
constitutional changes, and that these would be sent 
to, all” provinces’ prior to visits by a federal. tean 
during which the texts would be discussed further. 
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It was hoped that these bilateral consultations would 
result in the development of an acceptable consensus 
on the draft constitutional texts. If necessary, 

an informal meeting of First Ministers or of Ministers 
of Justice might be held to resolve any outstanding 
difficulties. No role was specified for the C.C.0. 

in this drive to agree on a “package" by June. 


At this Conference, Mr. Bourassa had also made 
it clear that he considered a solution to the social 
policy question would greatly facilitate a successful 
agreement on the other items of constitutional change 
in the package. In this connection, the meeting was 
informed that bilateral discussions involving ministers 
and officials were planned and that a meeting of 
Welfare Ministers was scheduled for the autumn. The 
First Ministers asked that this work be accelerated 
and that the Welfare Ministers meet earlier so that 
they could report to the Constitutional Conference 
planned for June in Victoria. 


The Preparations for Victoria 


Immediately following the third working session 
the officials of the federal Department of Justice 
began the task of translating the elements of the 
February "package”™ into draft constitutional texts 
which would serve as the basis for further 
consultations before the meeting in Victoria. In 
mid-March, the Secretariat received and circulated 
to the provinces draft texts dealing with four of 
the items raised in February. 


While this drafting work was being carried out, 
the Chairman wrote to his provincial colleagues on 
March 3, 1971, suggesting a number of steps as follows: 


First, I believe that there would be.some 
value in having a small working group of 
officials, perhaps those who will be involved 
from this point onward in the drafting of 
provisions as agreed upon, take a preliminary 
look at the draft material. This would not 
be for discussion of the substance of positions, 
but rather to permit questions to be raised 
and to enable federal officials to explain the 


reasoning behind the choice of language in the 
drafts and other things of that kind. The 
officials would then be in a position to brief 
their respective Premiers and Ministers prior 
to bilateral discussions. I think in that way, 
misunderstandings might be avoided or removed 
and the bilateral discussions might be made 
more fruitful. If this approach is generally 
agreed on, I will ask Mr. Gordon Robertson to 
arrange such a meeting near the end of March. 
In order that he may do so, if it is agreed, 
it would be helpful if you could let me know 
whom he should contact. 


As a second step, bilateral discussions 
could follow during the month of April, when 
a federal team might visit provincial capitals 
(as was done in January) to ascertain the 
reactions of governments to the draft material. 


We would then have the month of May to 
work out any adjustments in the proposed 
constitutional texts which may prove to be 
appropriate in the light of the bilateral 
consultations. If it proved to be desirable, 
we could also arrange a meeting of Ministers, 
in that period, to have some multilateral 
discussion of the proposed texts. Whether this 
would in fact be needed can be considered later 
as we see the result of the preceding 
discussions. I would suggest that our objective 
should be to reach general agreement before 
June on specific texts that we can discuss 
finally and, I hope, approve at the Victoria 
Conference. 


At the same time as this process is going 
on, of course, we will be having separate 
consultations concerning the matter of social 
policy. 


This approach was approved by all governments 


by return correspondence. In its reply however, 
Ontario took the opportunity to protest the exclusion 
of the Continuing Committee of Officials from the 
procedure foreseen and strongly urged its restoration. 
In this connection it may be interesting to note that 
in spite of the conclusions of the February Conference 
which stated that work on other aspects of the 
constitutional review would continue while the draft 
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constitutional texts were being considered, no specific 
mandates to this end were given by the First Ministers, 
and all other work was in fact suspended after the 
February meeting. The Sub-Committee on OLrecaad 
Languages met on April 5 and 6 to discuss the 
implementation of current programme proposals, but 

no other regular committees, including the GAG (Oke 

met again in the months between February and June. 

When the "small working group of officials" mentioned 
in the March 3rd letter met on March 29 the Chairman 
was careful to point out that it was not to be 
considered a meeting of the C.C.O. 


With the exception of Mr. Claude Morin of Quebec 
who that day was attending a meeting on social policy 
between Messrs. Castonguay and Munro, the provinces 
attending this meeting of officials on March 29 chose 
to be represented by either their principal delegate 
to the Continuing Committee or other members of their 
C.C.0. delegations, despite the suggestion that had 
been made for the selection of a different group of 
officials. Newfoundland and Prince Edward Island 
were unable to send officials to the meeting but did 
express their views to the federal representatives. 
This: “ad* hoc" sroup offofficiale washeiven tne 
opportunity to discuss the draft constitutional 
provisions which had been sent to the provinces during 
March, as well as texts of a preamble and an amending 
formula. Although this was essentially a briefing 
session, a number of concerns were expressed which 
the federal delegates indicated they would examine. 


This meeting of officials was followed by a 
round of bilateral discussions by a federal team led 
by the Minister of Justice, Mr. Turnertee in! the month 
following Baster, Mr. Turner visited “ali the fremiere 
to discuss with them the ten draft texts which had 
been circulated by the Secretariat during March, April 
and early May. Then,” on May) 26,5 Mr turner sent to 
all the Premiers a revised and consolidated text, 


—mapresented adn itheatorm of- al siCanadi an 
Constitutional Charter". We think that some 
name like this would be appropriate, both to 
indi@ate, the, character) andvdamportance of) the 
document and also to make it capable of easy 
reference if, as we hope, it ultimately takes 
its placerdnm the hits tory? of, this country. 


By this time, it had been agreed, in response 
to a proposal by Ontario, that a meeting of federal 
and provincial ministers should take place on May 
31. The main purpose of the meeting would be to 
review in a final way the draft texts of the 
constitutional changes and, as the Prime Minister 
expressed it in his letter of April 30, to "resolve 
as many of the remaining questions as possible, thus 
narrowing the issues requiring resolution by first 
ministers in Victoria", He therefore suggested that 
the designated ministers be given as much direction 
as possible as to the negotiability of various matters, 
so that their meeting could serve as a means for 
accommodating differences in positions. 


The holding of this meeting became public 
knowledge on May 21, when it was announced by the 
federal government in the following terms: 


The meeting of Ministers, under the 
chairmanship of the Minister of Justice, the 
Hon. John Turner, follows a round of bilateral 
discussions which have been held since the 
Working Session... last February. The pur- 
pose of the meeting is to review draft proposals, 
pursuant to the Conclusions of the Working 
Session, which are to be submitted for the 
consideration of First Ministers... in Victoria. 


When the ministers met they examined a draft 
constitutional charter comprising a preamble and ten 
"Parts" divided into 56 articles. They also looked 
at the question of the patriation of the constitution 
and the subject of social policy by way of a proposed 
text from Quebec to revise the present Article 94A 
of the B.N.A. Act. Most delegations were led by their 
Minister of Justice or Attorney General, although 
Prince Edward Island was represented by the Minister 
of Health and Welfare and the Quebec delegation was 
headed by Premier Bourassa who was also Minister of 
Intergovernmental Affairs at the time. Although this 
high-power group did resolve a number of points, 
others were "reserved for the attention of First 
Ministers". These latter included international 
relations, some language rights, some points on the 
Supreme Court and the Courts of Canada, and three 
alternative draft preambles. 


On the matter of modernization, the ministers 
did not examine the Schedule attached to the draft 


33 


Charter for the purpose of tidying up the existing 
constitutional texts; instead it was agreed that 
individual delegations would send their comments to 
the Secretariat so that they could be collated before 
the Victoria Conference, and examined by officials 
during the Conference prior to their discussion by 
First Ministers. 


With respect to patriation, Mr. Turner reported 
that he had been to London to consult with the British 
authorities concerning the procedures for patriating 
the constitution. He said that in making this trip, 
he had made no assumption of agreement in Victoria, 
but he had thought it desirable to clarify what the 
procedure should be, in the event that agreement was 
achieved. The ministers also looked at the text 
of a resolution which could be passed by Parliament 
and the provincial legislatures for the purpose of 
formally patriating the revised constitution in the 
event that agreement was reached in Victoria. 


The constitutional aspects of social policy 
were also extensively discussed by the ministers, 
with the understanding that current proposals would 
be considered by Welfare Ministers at their meeting 
on June 7 and 8. The federal representatives expres- 
sed surprise at the scope of the Quebec proposal 
presented to the ministers regarding section 94A 
(see Chapter 6 for elaboration), suggesting that 
during the bilateral: discussions, it' ‘had been under- 
stood that only family allowances would be added to 
this article. A number of provinces as well as the 
federal government expressed strong reservations 
regarding the proposal and it was agreed that the 
matter should be examined again by the First Ministers 
in Victoria. These discussions, as well as Quebec's 
position that it was not prepared to say whether it 
could accept the amending formula without some pro- 
gress in the area of social policy, were a warning 
concerning ‘the difficulties ‘that might later be 
experienced in Victoria. 
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The ministers’ meeting concluded with the 
approval and release of a routine communiqué. Three 
days later a revised draft Charter was transmitted 
by the Secretariat to all delegations reflecting the 
changes that had been agreed to by the ministers and 
indicating the various reservations which had been 
expressed on certain provisions, Short explanatory 
notes on both the text and the reservations were also 
included. 


With ten days to go until the Victoria Conference, 
only two other matters remained outstanding: the 
Secretariat collation of comments on the Modernization 
Schedule, and the Welfare Ministers’ meeting. With 
respect to the Schedule, a number of comments would 
be received and put together by the Secretariat for 
the meeting of officials expected in Victoria. The 
Welfare Ministers met as planned on June 7th and 8th, 
preparing a report for the First Ministers which was 
sent on the 8th. Although this report dealt 
essentially with current aspects of the social policy 
question it also mentioned that Quebec had submitted 
a revised draft constitutional text covering Article 
94A to the Welfare Ministers and that the province 
had reiterated its position that an agreement on 
constitutional change in the area of social policy 
was a prerequisite to future discussions on the subject 
of income security. The Welfare Ministers had agreed 
to report more extensively to their First Ministers 
individually concerning these constitutional matters. 
There was another development when, on June ll, a 
text explaining Quebec's constitutional position on 
social policy was telexed to Ottawa and the other 
provinces. 


It was said earlier in this chapter that 1969 
was the most active year in the constitutional review. 
The intensity of the preparations for the Victoria 
Conference during the first half of 197] had been 
of a similar order, with every tool of federal- 
provincial consultation being used. Yet, despite 
the apparent neatness of the constitutional "package" 
which had been prepared, optimism as to the 
possibilities of agreement at Victoria continued to 
be guarded. 
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The Constitutional Conference in Victoria Wiehe. a 


The First Ministers had known since the September 
1970 working session that they would meet in Victoria 
in June 1971, a decision which they had subsequently 
confirmed at their February 197] meeting when they 
had agreed on the dates of June 14, 15 and 16. =The 
work which went into preparing the substance of the 
only Constitutional Conference held outside Ottawa 
has been outlined in the preceding section; throughout 
these months, the First Ministers were kept informed 
of progress by the federal Minister of Justice and 
by way of the Secretariat. 


One event, unique and unprecedented in the 
constitutional review, took place in the month of 
April when the Legislature of Prince Edward Island 
passed a resolution approving the conclusions of the 
February 1971 working session as a basis for constitu- 
tional change. Although the constitutional review 
had been the subject of debate in a number of 
legislatures, this was the only occasion during this 
time that a legislature would be called upon to take 
any position in regard to the substance of the review. 


In general, the political scene in Canada 
remained basically tranquil. In Ontario Mr. Davis 
took over from Mr. Robarts following a provincial 
Conservative leadership convention. Premier Thatcher 
called an election in Saskatchewan for June 23 and 
on June 2 asked, unavailingly, whether it would be 
possible to postpone the Victoria Conference until 
after that date. 


There was an air of anticipation as staff 
support, delegates and the media representatives began 
to arrive in Victoria shortly before Monday, the ]4th 
of June. There were a number of familiar faces from 
the Ottawa Press Gallery as well as political 
commentators and CBC television crews who had made 
the trip despite the fact that there had been no 
decision as to how much of the Conference would be 
open. Not so identifiable, but ever present, were 
the security officers who blanketed an Empress Hotel 
full of politicians and mandarins. 


The agenda of the Conference had been announced 
on the 7th of June and it was now public knowledge 


that Mr. Trudeau had invited his provincial colleagues 
to dinner in his hotel suite on Sunday evening, the 
13th. All First Ministers accepted the invitation 
except Mr. Thatcher, who had chosen to remain on the 
hustings and who was replaced by his Attorney General, 
Mr. Heald. From remarks made later at the Conference, 
it seems some time was spent that evening discussing 
the general procedure to be followed during the 
Conference, the decision being made to tackle the 

less difficult parts of the Charter first and to 
reserve Tuesday afternoon for the social policy 
question. 


The opening of the Conference on Monday morning, 
June 14th, was largely ceremonial in character. It 
was preceded by a motorcade of Prime Ministers and 
Premiers, seated in open convertibles in the order 
of their entry into Confederation, through the streets 
of downtown Victoria to the Parliament Buildings. 
The first session of the Conference was then opened 
in the British Columbia Assembly Chamber with televised 
opening statements honoring British Columbia on the 
occasion of its Centennial and dealing, generally, 
with the objectives and aspirations of the Conference. 
For this, the only open session of the Conference, 
and for the closed portions which were to follow as 
well, the seating plan of delegations had been adjusted 
so that British Columbia, as host delegation, could 
be located to the immediate right of the Chairman. 
Other delegations on the right were moved down one 
place from their regular order, an arrangement cleared 
in advance with those affected. Alberta, usually 
positioned at the lower right, was moved across to 
the left side of the horseshoe to the right of 
Newfoundland. At the close of the morning's round 
of speeches, First Ministers were asked to walk back 
to the Empress Hotel through a gathering of British 
Columbia citizens who had dressed in the styles of 
the previous century. This was followed by a luncheon 
for all participants and selected members of the 
press, offered by the British Columbia government 
and presided over by Premier Bennett. 


On Monday afternoon the Conference reconvened 
in camera. Before proceeding with the agenda, Premier 
Davis of Ontario, as a new member, was given the 
opportunity to make a general statement on his 
government's position regarding the constitutional 
review. The Conference then moved on to an examination 
and approval of draft texts in the Charter regarding 
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the subjects of political rights*, provinces and 
territories, federal-provincial consultation, regional 
disparities, and of the separate resolution on 
patriation. The amending formula and official 
languages were also discussed but a number of points 
remained unresolved on both items and the federal 
Minister of Justice invited interested delegations 

to remain at the close of the afternoon session to 
consult with him on possible solutions. Following 
Monday's adjournment, a meeting of officials from 

all delegations was held to deal with the two questions 
of the preamble and the modernization of the 
constitution, as had been proposed during the meeting 
of ministers on May 3lst. That evening the Lieutenant 
Governor of British Columbia, the Hon. John Nicholson, 
entertained First Ministers and ministers at dinner 

at Government House. 


The morning session on Tuesday was preceded 
by a briefing on social policy by the Quebec Minister 
of Social Affairs, Mr. Claude Castonguay. This was 
an informal meeting which the Secretariat had been 
asked to organize, following the discussions at the 
Welfare Ministers! meeting on June 8th, so that Mr. 
Castonguay could explain his government's position 
on social policy and answer questions from delegations. 
The Tuesday morning Conference session was devoted 
almost exclusively to a discussion on the Supreme 
Court of Canada. However, after two and one half 
hours of discussions, it was agreed, at Ontario's 
suggestion and in view of the points which remained 
to be settled, that the Attorneys General should meet 
separately during the afternoon to continue discussing 
the subject. Just before lunch, Mr. Turner reported 
to the Conference on the discussion he had had with 
interested delegations late Monday afternoon and a 
number of items, though not language rights, were 
settled. 


Discussions on this item marked the introduction 
of the concept of “reluctant agreement" whereby 
delegations which did not wholly approve of a 
specific text could nonetheless express their 
agreement under the reservation that agreement 
would have to be reached on the total Charter. 
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As planned, social policy was the first item 
on the agenda Tuesday afternoon. Debate focused on 
possible draft amendments to section 94A submitted 
by Quebec and on a federal text circulated for the 
first time on Tuesday morning. After two hours of 
discussions which failed to produce agreement, the 
session was adjourned. The First Ministers then 
continued their negotiations in a private executive 
session, where an attempt was made to make progress 
on the question of language rights, including an 
agreement whereby provinces might delay for a few 
days their decision to opt in to certain language 
clauses in the Charter. It is not clear whether there 
was any discussion regarding the process which would 
be required to approve the Charter during this private 
meeting. 


All negotiations, though perhaps not the 
lobbying, were suspended on Tuesday evening, when 
all participants and their spouses and selected 
representatives of the media were the guests of the 
Government of British Columbia on a cruise and dinner 
aboard the flagship of the B.C. Ferries. 


Wednesday morning, the Attorneys General had 
not completed their tasks and continued to meet 
separately. In their absence First Ministers took 
up again the question of language rights for an hour 
and international relations for the next hour. At 
noon, the Attorneys General returned, with the federal 
Minister of Justice reporting some progress on the 
remaining issues regarding the Supreme Court and 
suggesting a further meeting of Attorneys General 
to complete the discussions. The two questions of 
the preamble and the modernization of the constitution 
had also been referred earlier to the Attorneys General 
following the meeting of officials on these subjects 
on Monday. At noon on Wednesday, Mr. Turner also 
reported that the Attorneys General had been unable 
to agree on a text for a preamble to the constitution. 
As for the question of modernization, the ministers 
had agreed to recommend that First Ministers should 
approve in principle those Charter articles dealing 
with modernization of the constitution as well as 
the Schedule of repeals which was attached. fthis 
last recommendation was accepted by the First Ministers 
who also agreed that immediately following the 
Conference there should be a review of the contents 
of the Schedule by officials of interested governments; 
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for this purpose, it was agreed that submissions 
regarding the deletion of provisions from column 2 

of the Schedule would be received by the Secretariat 
until June 23rd, and that no submissions of substance 
would be entertained. 


In keeping with their earlier decision, the 
First Ministers then retired to the Government Caucus 
Room to have a working lunch, following which it was 
expected that the final session of the Conference 


would reconvene as usual at 2:30. However, the First 
Ministers were to remain closeted in private session 
until 6:00 p.m. that afternoon. The Secretary was 


asked to join their private meeting after lunch and 
later the Attorneys General were also called in. It 
must be assumed that it was during this five-hour 
private meeting that the procedure and deadline for 
accepting the Charter were agreed by the IP abeSre 
Ministers. This latter decision is reflected in the 
conclusions for the Conference, however the choice 

of and reason for a June 28th deadline for the accept- 
ance of the Charter by governments was not discussed 
in the full Conterence. 


When the plenary session reconvened at 6:00 
psm. it was décided that a committee sor verification 
ought to be formed to ensure that the revised texts 
in the Charter conformed to the agreements which had 
been reached during the three days of negotiations. 
This group would meet after the close of the final 
session, but prior to the final” prineinegyot cher tharcer 
document. Mr. Turner then reported to the Conference 
regarding the further discussions the Attorneys General 
had had on the Supreme Court and said they could not 
report progress on the question of the nominating 
procedure for judges. In the hour which followed, 
the First Ministers completed their discussions on 
language rights, the preamble, social policy and 
international relations. At J/2.40. they took (up) Che 
question of the Supreme Court nominating procedure 
which was finally settled after another hour of 
negotiations. There was then a short discussion on 
whether governments could accept the Charter in part, 
but it was agreed that it would have to be accepted 
as a whole within the deadline. It was understood 
that the consequence of agreement by governments was 
that Parliament and the provincial Legislative 
Assemblies would likewise be expected to accept the 
Charter in toto. At 9:00 p.m. Wednesday .evening, 
the Conference began its examination of the statement 


of conclusions. After a short break during which 
Quebec examined a revised French text, the final 
version was approved at 11:15 p.m. and released to 

the press (see Appendix B ). Short statements of 
thanks to Premier Bennett and his government for their 
hospitality then followed, and the Conference finally 
adjourned at 11:30 p.m. 


Thus ended the longest single uninterrupted 
discussion in the course of the constitutional review, 
with the First Ministers having spent 13 non-stop 
hours together that day. The Conference adjournment 
would be followed by a lengthy press conference given 
by the Prime Minister of Canada and by the meeting 
of the committee of verification from ]:00 a.m. to 
3:30 a.m. on Thursday the 17th. Once this last 
verification of what had become the "Canadian 
Constitutional Charter, 1971", had been achieved, 
copies would be made and distributed to delegates 
and the press at 8:00 a.m. on Thursday morning (for 
final text of Charter, see Appendix B ). 


The Post-Victoria Situation 


Cl) The suspension of the constitutional review . 


The agreement reached at Victoria provided that 
the proposed "Canadian Constitutional Charter, 1971", 
should be reported to all eleven governments for 
consideration and that if its acceptance as a whole 
was communicated to the Secretary of the Constitutional 
Conference by June 28, governments would then take 
the further step of recommending the Charter to their 
respective Legislative Assemblies or Parliament. 
Approval of the uniform resolution for patriation 
and of the Charter by all the Legislative Assemblies 
and Parliament would in turn open the way for action 
to be taken both here and in the United Kingdom leading 
to patriation of the constitution and the coming into 
force of the provisions of the Charter, 


By June 28, all governments except Quebec and 
Saskatchewan had advised the Secretary that the Charter 
was acceptable. Quebec informed the Secretary on 
June 23 that it could not recommend the Charter to 
its National Assembly because the clauses dealing 
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with income security (articles 44-45 in the Cuarter) 
allowed for a degree of uncertainty which was not 

in keeping with the objectives of constitutional 
review. Coupled with this rejection was the 
qualification that Quebec's answer could be different 
if the uncertainty mentioned was removed. In the 
case of Saskatchewan an election had been held on 
June 23rd resulting in a change of government; it 

was therefore agreed with the then Premier-designate, 
Mr. Blakeney, to extend the deadline for acceptance 
of the Charter by that province until a new 
Saskatchewan Cabinet had had time to discuss the 
document. However, so far no position has been 
reported by Saskatchewan. 


For a time, although the June 28th deadline 
had passed, it appeared that action might be taken 
to remove the “uncertainty" referred to by Quebec 
with the Conference Chairman suggesting that he would 
be prepared to submit to all governments any new 
proposal that the province might have regarding 
articles 44 and 45 of the Charter. However, time 
passed without any such proposal coming forth.- As 
the federal government had already declared that it 
did not foresee other immediate meetings of the 
Constitutional Conference unless Quebec could provide 
the initiative for solving the impasse, the eventual 
result of Quebec's veto would be to arrest action 
for patriating the constitution and to halt the process 
of constitutional review. 


A further inconclusive footnote was to follow, 
however. On September 2, Mr. Bourassa wrote to the 
Prime Minister of Canada confirming the failure to 
reach agreement on the constitutional aspects of the 
social policy question, but suggesting that a solution 
at the legislative level might be reached so as to 
remove any conflicts in the proposed Quebec and federal 
legislation regarding family allowances. This could 
be done by certain amendments to proposed federal 
legislation. Mr. Trudeau replied on the 17th that 
an approach at the legislative and administrative levels 
might indeed circumvent the constitutional difficulties 
and suggested that Quebec and federal representatives 
should meet as soon as possible to discuss the question 
further. He added that an agreement along these lines 
might help to remove the “uncertainty” which Mr. 
Bourassa had referred to in June with respect to the 
social policy articles in the Victoria Charter. 
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On March 9, 1972, Mr. Trudeau wrote to both 
Quebec and the other Provinces, proposing changes 
in the application of the federal Family Income 
Security Plan whereby, for provinces wishing to ensure 
an integrated system of allowances within the province, 
the federal scheme, within certain limits related 
to national standards, could be modified to accord 
with the standards of the provincial scheme. It was 
also indicated that while an integration of schemes 
could be brought about initially by federal-provincial 
agreement, the federal government was prepared to 
contemplate a constitutional amendment if this seemed 
desirable. Moreover, if a satisfactory constitutional 
basis could be found, and if it solved the problem 
of social security which remained to be cleared up 
to permit further progress in the process of 
constitutional review, the federal government was 
prepared to consider the extension of the principle 
of the present proposal to other income support 
programmes. While responses to this latest proposal 
are awaited, any further action on the Victoria Charter 
remains suspended. 


In this connection it might be added that should 
the Charter ever be proceeded with it would now be 
necessary to attend to certain additional related 
questions which have arisen since its acceptance in 
Victoria. These include points raised by the committee 
of verification on June 17, follow-up action on the 
Schedule to Part X of the Charter as well as Premier 
Schreyer's request, likely to be echoed by other First 
Ministers, that his province would have further 
comments should any point of substance in the Charter 
be re-opened for negotiation. It should also be 
recalled that as of this date one provincial government 
has changed since its predecessor gave its approval 
to the Charter. 


As for the Secretariat of the Constitutional 
Conference, the suspension of the constitutional 
revision has led to the re-assignment of its staff 
to other positions except for the Secretary who, for 
the time being, continues to remain in his official 
position. 
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(2) The Final Report of the Special Joint Committee 
of the Senate and of the House of Commons on 
the Constitution of Canada 


During the winter of 1969 the federal government 
decided it would be opportune to establish a 
parliamentary committee on the constitutional review. 
By resolutions passed in the House of Commons and 
the Senate on January 28 and February 17, 1970, 
respectively, a Special Joint Committee was appointed 
"to examine and report upon proposals, made public, 
or which are from time to time made public by the 
Government of Canada, on a number of subjects related 
to the Constitution of Canada during the course of 
the comprehensive review of the Constitution of 
Canada... and alternative proposals on the same 
subjects..." Although ten Senators and twenty members 
of the House of Commons were listed as being on the 
Committee, some twelve other Senators and. 52. other 
Members of Parliament were involved in the work of 
the Committee during its two years of activity. The 
Final Report of this Committee was tabled on Thursday, 
March 16, 1972, nine months after the conclusion of 
the Victoria Conference. The Report recognizes that 
actual constitutional changes will likely come about 
as a result of intergovernmental negotiations, but 
expresses the hope that its recommendations will be 
taken into account. 


While the recommendations of the Joint Committee 
cover a wider range of subjects, a number of them 
are directly in support of or in reference to the 
Victoria Charter as well as the conclusions of earlier 
Constitutional Conferences, particularly that of 
February 197]. Among the recommendations dealing 
with subjects that are not included in the Charter 
but which were examined by the Parliamentary Committee 
are those on a preamble for a revised constitution, 
the distribution of powers, in particular the taxing 
and spending powers, economic policy, international 
relations, and pollution, 


PAR ee L 


THE CONSTITUTIONAL REVIEW - AN ANALYSIS 


OF THE WORK ACCOMPLISHED 


ah 


on 
ube AR REV lit d \44 ‘ae 
Dk ois are 


addat bis ce 


bia 


i 
iy 


yy 


hha 


mn 
, 


V4 Api 
ake! ea anne 4 


: ni 7 
‘ are ae | 
oy - 


f. ; i ce iy 
ae We (pee 
ty, 


er De al rien 


y% 
Lae ee ry ‘Nee 
tk) Bonar | ray ag Poh tan ewe 
7 f.. i) 7 Ae Pree ie Come ee xis ; a ' oie i? pa ; : : 
ip i paw} wiehiy, EF I Hg OG AO i. ey 
a oy cus ' fi Hid » ea ae ehidtd ‘pts im i | a pie Dat Dy 
‘ ie Ha 1”, te OTR What sail on i hs at 
us i Toned & Dona the Bw 
ote te reas ne, & ive ene © 
itis ae oe en ees 
i eunas Lore. am eae ne 
anges pie 6 adred ge bee Oa ee 
Atos i ¥ » o ih ) 
Ber TA kt ae Bee shh 
v Uf at Faye! aA ‘fact ite Ate 
: rial pte y Ry 
an “thy Maree 
uy y i tA a WN i 
rank ‘if aT Any da dalidai 
ea fe) phe 
hay ; i . 
i Glide nah Ope oi0k aol 
san Kg ines tay, af 
i He se 4 wt ri et oi tat 
(Copan > Dsl ka bea, a 
pee ea evn oe 
ree 12 dad Bree ye 
pe 0 ne eee Al cn a 
a Bi vee } al dises ‘vay ie ‘ua! 
& ' 4 m ~ ‘ hate 


ae 
a sa nH 


amit 


7 ia ri tral 


hcl ah Lh, 5 | 
CMH, 
bee ie 


we 


wettigh 


iy ey 


47 


Chapter 3 - The Structures Established for the 


Con sGutuGLona ll Review 


This chapter discusses the structures which 
were established for carrying out the constitutional 
review, in accordance with the requirements of any 
large-scale study. These, as well as the work 
techniques used, were subject to a continuous 
evolution and First Ministers experimented with 
several formulas. The review structures consisted 
essentially of the-various committees created for 
the purpose of intergovernmental discussions, and 
which will be described in the following order: 
the Constitutional Conference, including the working 
sessions and private meetings; the Continuing 
Committee of Officials; the sub-committees; the 
committees of ministers; and the ad hoc meetings, 
under which heading bilateral consultations and 
other non-structured meetings will be described. 

m bedef description of the administrative machinery 
underlying the constitutional review, the Secretariat 
of the Constitutional Conference formed in 1968, will 
conclude this examination, The general criteria 
used in the description of these committees are 
origin, terms of reference, answerability and number 
ands mrequency of their meetings. A list of partici- 
pants in the meetings at all levels is appended, as 
well as a list of the dates and places of these 
meetings (see Appendices C and D). 


Ute GOns baletinaona ly Cont emence 


AtGuthepre Tinst constitutional mactine: ta 
February 1968, the federal and provincial First 
Ministers decided to form a permanent body. As 
a result of this meeting, it was agreed 


That a continuing Constitutional Conference 
be set up, composed of the Prime Ministers 
and Premiers or their delegates, to supervise 
the process of constitutional review; ... 


In the light of the foregoing, it is therefore 
clear that it was from the outset the intention of the 
First Ministers to "supervise the process" and thus 
to conduct the constitutional review as a basically 
political exercise. The bau sit Meniisc tei Saaw ela Cuno 
reaffirm their intention to carry the task to a 
successful conclusion at their meetings in February 1969 
and September 1970. At the latter meeting the First 
Ministers also recognized the requirement that con- 
currently they should continue to deal with cunrent 
problems. The Constitutional Conference's “terms of 
reference are contained in the conclusions of the 
February 1968 Conference. Without limiting the terms 
of reference these conclusions identified seven main 
questions on which the First Ministers should 
CONGEN tinaiters 


a) official languages; 

b) fundamental rights; 

c) distribution of powers; 

d) “reform of institutions linked with 
federalism, including the Senate and 
the Supreme Court of Canada; 


e) regional disparities; 


f) amending procedure and provisional 
arrangements; 


g) mechanisms of federal-provincial relations. 


The discussions in each of these seven areas 
which form the framework of the constitutional 
review will be described in Subsequent chapters. 
It will be noted here that the above topics were 
proposed in this form by cthevlate Daniel Johnson, 
then Premier of Quebec, except for the seventh, 
"mechanisms of federal-provincial Pelagians, 
which was suggested by John Robarts, the former 
Peemier or Ontario... However..it. should be 
added that these seven headings generally accorded 
with federal views although the latter might not 
have been presented in this form. 


As for answerability, it was noted above 
that the Constitutional Conference would "supervise" 
the review process, which meant that the First 
Ministers were responsible only to their respective 
governments. The Constitutional Conference held 
a total of seven meetings: three open Conferences 
in February 1968, February 1969 and December 1969; 
three working sessions in camera in June 1969, 
beptember 9/7 0,and February 19/1: and finally the 
Victoria Conference, the first part of which was 
televised with the ramaining sessions held in 
camera. All Conferences of First Ministers 
were held in Ottawa except the last one held in 
Wate ree) icaleaye 


The Constitutional Conferences proper were 
open meetings, wholly or partly televised. The 
items on the agenda of these meetings were often 
of a more general nature and therefore better 
able to capture the interest of the public. The 
Eworkines sessions'', on the other hand, which, 
Teeording to the conclusions of February 1969. 
were expected to bring together the First Ministers 
and members of the Continuing Committee of Officials, 
were in fact Constitutional Conferences held in 
camera. The presence of officials at these working 
sessions merely followed the general practice 
already established for all Conferences, and so 
the purpose of these meetings remained the same 
even though their name was changed. The discussions 
during the working sessions however were often more 
technical in nature, and the general atmosphere more 


relaxed. 
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The Continuing Committee of Officials 


Established in February 1968, in the words of 
the conclusions of the first Conference of First 
Ministers, "to assist the Constitutional Conference 
in its task", the Continuing Committee of Officials 
was one of the essential piliare*or tive constitutional 
review. Composed of senior officials and specialists 
on constitutional questions, the Continuing Committee, 
by virtue of its seniority, its responsibilities and 
the frequency of its meetings became the embodiment 
of the continuity of the review. Its role consisted 
of making a preliminary study OL the’ sup eces 
submitted to it by the First Ministers, and then 
reporting to them on the progress made. In addition, 
the Continuing Committee had full authority to co- 
ordinate all research undertaken by officials and was 
responsible for preparing documents for the Conference. 


Since the Continuing Committee's responsibility 
was to support the Conference ot First Ministers, 
its terms of reference were identical to those of 
the Conterence. The Committee therefore also 
examined the seven major topics listed in the 
previous section in addition to procedural and 
methodological questions related to the entire 
review. 


In terms of answerability, the Continuing Committee 
of Officials was responsible only to the Constitutional 
Conference, from which it received es Livs truce tons. 

It should be noted however that the Committee had 
no decision-making powers and was limited in its 
role to the formulation of recommendations for 
examination by the First Ministers. 


The Continuing Committee of Officials is the 
constitutional committee which met most often and 
most regularly, holding a total of fourteen meetings 
between May 1968 and January 1971. This frequency 
is attributable to the scope of its terms of reference 
as well as the obligation, which weighed upon Lt more 
than upon any other body, to maintain the momentum 
of the review process. 


The Sub-Committees 


In general, the sub-committees were fact- 
finding technical groups working in specialized 
areas on behalf of either the Continuing Committee 


of Officials or the committees of ministers. They 
were mainly composed of experts in the respective 
areas under study. Their reports were mostly 


Pechnical in nature and detailed, enumerating the 
various aspects of a particular question without 
expressing the opinions of committee members. 
Occasionnally the same expert represented several 
provinces, and by and large the atmosphere at these 
meetings was noticeably less political than at 
MEecLinegs at other levels, 


The sub-committees fell into two types: those 
reporting to the Continuing Committee of Officials, 
such as the Sub-Committees on Sales Taxes and Death 
Duties and the 1968 Sub-Committee on Official 
Languages; and those reporting to a committee of 
ministers, such as the Sub-Committee on Fundamental 
Rights and the Sub-Committee on Official Languages 


after February 1969. The sub-committees" work 
depended on their terms of reference and also on 
the committee to which they reported. Lf the -ternus 


of reference were very technical and meetings held 
at frequent intervals, as was the case for the Sub- 
Committees on Sales Taxes and Death Duties, it was 
to be expected that the sub-committee studies could 


be effected rapidly. If, however, the sub-committee's 


terms of reference included a number of general 
problems related to the terms of reference of the 
committee served, as was the case with the Sub- 
Committees on Fundamental Rights and Official 
Languages, the sub-committee's task was that much 
greater. 


The origin of the sub-committees goes back to 
the first two Constitutional Conferences, with the 
February 1968 decree of the First Ministers 
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That the Continuing Committee of officials 
be allowed to set up sub-committees on 
specific questions; with the approbation 
of the Prime Ministers; 


and with their further directive in February 1969 
Stucing, Chae 


the Continuing Committee of Officials is 
authorized to establish such sub-committees, 
working groups or task forces as seem to es 
required for its purpose. 


When comparing these two texts, it can be seen that 
the requirement for prime-ministerial approval of 
the establishment of sub-committees of the continuing 
Committee was removed from the 1969 directive. 
However, the Continuing Committee of Officials was 
to continue to seek such approval for any decision 
taken in this area by means of its reports to the 
Constitutional Conference. Tt should be noted in 
passing that the heterogeneous Composit Lon Of (the 
Continuing Committee also enabled it to draw on the 
knowledge of many experts without having .toO resort 
to the establishment of additional sub-committees. 


Each of the four sub-committtes was established 
with a clearly defined mandate, the broad outlines 
of which are described here in chronological order. 


The Sub-Committee on Official Languages which 
was formed after the February 1968 meeting was to 
study the Report of the Royal Commission on 
Bilingualism and Biculturalism as well as the 
opinions of each government on this -.ssue. she 
Sub-Committee was also to consider the question 
of the recognition of language rights from both 
the constitutional and non-constitutional stand- 
points, the latter pertaining specifically to 
federal aid for bilingualism. 


The Sub-Committee on Sales Taxes, set up 
following the first working session Of “Pirst 
Ministers, was to study formulas to ensure Ehrart 
the sales tax would be applied only within each 


province. The Sub-Committee on Death Duties, 

also established at the same time, was to examine 
the implications of exclusive federal or provincial 
iiieiediction in this area. as well ae those oF 
Jotme jurisdiction. In additian it was also to 
examine the correlation between federal legislation 
on death duties and the Quebec Civil Code. 


Finally, the Sub-Committee on Fundamental 
Rights was established as a result of a decision 
of the Committee of Ministers on Fundamental 
Rights at its November 1969 meeting. The purpose 
of this Sub-Committee was to define the substance 
and scope of fundamental political rights, to 
explore the question of the guarantee or protection 
of rights through federal or provincial legislation 
and to study the effects of clauses relative to 
due process. 


The Sub-Committees on Official Languages and 
Fundamental Rights each met five times, the Sub- 
Committee on Death Duties three times and the 
Sub-Committee on Sales Taxes twice. The latter two 
were dissolved after their final reports had been 
baecsented to the Continuing Committee in June 1970. 


The Committees of Ministers 


The committees of ministers signalled a new 
phase in the evolution of the structures of the 
constitutional review. Having established themselves 
as a continuing body and set up the Continuing 
Committee of Officials and the Secretariat (see 
below), the First Ministers decided, at their second 
Constitutional Conference in February 1969, to 
entrust a number of topics to committees of ministers. 
The First Ministers’ intention was to have these 
issues studied above the official level in order to 
arrive at positions which would reflect more precisely 
the policies, of their governments and thus facilitate 
the conclusion of agreements by the Constitutional 


Conference. 
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Four committees of ministers were established 
with mandates to examine the questions of Ort ic hel, 
languages, fundamental rights, the judiciary and 
the Senate. To these four should also be added 
the committees of ministers on regional disparities, 
the tax structure and the national capital region. 
The last three committees were mentioned by the 
First Ministers at their February 1969 Conference; 
however since their terms of reference were basic-~ 
ally non-constitutional. in character, and since they 
had no subsequent relationship with the Conference, 
a more detailed description of these three com- 
mittees will not be given here. 


The terms of reference of the Committee of 
Ministers on Official Languages included the review of 
the recommendations of the Royal Commission on Bilingu- 
alism and Biculturalism, together with reports on lin- 
guistic matters from the Continuing Committee of 
Officials and the Sub-Committee on Official Languages. 
The Committee was requested by the First Ministers to 
consider both the constitutional aspects of linguistic 
matters and the methods of implementation of language 
policies, including the nature of possible federal 
assistance for this purpose. 


The Committee of Ministers on Fundamental Rights 
was to examine all matters relating to fundamental 
rights, including the entrenchment Of SUCH TT LENES 
in a constitutional charter: 


The Committee of Ministers on the Judiciary 
was to consider certain provisions concerning the 
Supreme Court and the judiciary taking into account 
the views and proposals of the various governments. 


The terms of reference of the fourth committee, the 
Committee of Ministers on the Senate, included the exam- 
ination of constitutional provisions which might be 
introduced to reform the Upper House. 


With respect to the answerability of the committees 
of ministers, the conclusions of the February 1969 
Conference stipulated that "all special committees 
of ministers set up by the Constitutional Conference 
should report to the Constitutional Conference". 


E. 


a 


The Committee of Ministers on Orticiar 
Languages met three times, the Fundamental Rights 
and Judiciary Committees twice, and the Committee 
of Ministers on the Senate once. None of these 
committees submitted a final EFepore.s While 
premature conclusions are to be avoided, it can 
nevertheless be stated that, in general, the 
performance of the committees of ministers did 
not always meet the initial expectations of the 
First Ministers expressed in February 1969. These 
committees did not, for the most part, arrive at 
any preliminary decisions, but rather often, like 
the Continuing Committee of Officials, reported 
the various aspects of each question to the First 
Ministers so that the latter could then make the 
decisions which were required. 


The Ad Hoc Meetings 


This section describes the final phase in the 
evolution of the structures of the constitutional 
review. The First Ministers, aware of the slow 
progress made since the start of the review and of 
the impatience which was becoming apparent in 
certain governments as well as in the general 
public, indicated a willingness in September 1970 
to attempt to reach a definitive agreement on a 
limited number of items which could subsequently 
be translated into constitutional amendments 
capable of implementation in the near future. This 
new procedure gave rise to political negotiations 
by way of bilateral consultations, since this method 
seemed to offer the best chance of identifying the 
areas of agreement in order to reach a consensus 
on a limited number of items. 


These bilateral consultations occurred in 
the course of two series of visits by the federal 
Minister of Justice, Mr. John Turner, to each of 
the provincial governments in January and April 1971, 
and were to result in the preparation of a number of 
constitutional texts to be examined subsequently 
by tievrixet Ministers during their meeting in 
Victoria in June of that year. A meeting of First 
Ministers in February 1971, as well as two ad hoc 
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multilateral meetings for the purpose of examining 
constitutional texts were held during the course 
of the bilateral» consultations...) Leese ime tmulti= 
lateral meeting took place in March and was attended 
by a group of officials; the second was held under 
the chairmanship of Mr. Turner on May 3lst and 
June lst and was attended by ministerial represen- 
tatives of each province with Mr. Bourassa repre- 
senting Quebec. These discussions resulted in the 
elaboration by First Ministers, at the June 
Conference in Victoria, of a Charter bringing 
together a number of constitutional teste. 


The period of feverish activity following 
the meeting of First Ministers in September 1970 
thus brought mixed results. Despite the absence of 
final agreement. on, a constitutional charter,) fhe 
departure which had been made from the established 
structures of the review process had apparently 
resulted at this particular stage of; the review dn 
an acceleration of negotiations and in the achieve- 
ment of progress towards substantial agreement. 


We A@ieGieene tee Cue elie Gonsit Lelt moma CommerenGe 


This chapter on the structures or the review 
ean be concluded with aubuiet deseript ion .ot ~the 
administrative support apparatus underlying the 
constitutional eviews Formed..at Ber ethe,farst 
Constitutional Conference in February 1968, the 
Secretariat of the Constitutional Conference was 
an administrative support body entirely at the 
disposal of the eleven governments andes ne 
committees on which they were represented. Les 
status of neutrality enabled it to prepare meetings, 
record the discussions held, circulate documents 


submitted by delegations, and Senerally facilitate 
the administrative task of all governments in their 
study of the constitution. A more detailed 
description of the role of the Secretariat during 
thepconstitutional review will be found tn Chapter 8. 
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Chapter 4 - The Work of the Continuin Committee of 
Officials (C.C.0.) and its Sub-Committees 
ee ane its sub-Committees 


The choice of the name, "The Continuing Committee 
of Officials", was particularly apt for this key 
mechanism in the constitutional review process. While 
as a body of "officials" the Committee could only 
play a secondary role ina predominantly political 
exercise, as a "continuing" committee the C.C.0. was 
able to provide the essential degree of continuity 
required throughout the review. The C.C.0. was 
clearly not just one of many committees. It was the 
only body, other than the Conference itself, which 
was concerned not only with the subject matter of 
the constitutional discussions but also with the 
actual conduct of the review process. Similarly, 
while the degree of influence Continuing Committee 
members wielded within their respective governments 
may have varied, they were the only governmental 
representatives for whom the constitutional review 
was a primary and continuing matter of concern. The 
C.C.0.'s special position was also evident in its 
relationship with the Conference, where it not only 
acted upon the instructions and directions of First 
Ministers, but was also expected to report to the 
Conference on various aspects of the review, and to 
anticipate the requirements of the First Ministers 
in relation to future discussions. 


In this connection, it might be noted that it 
was assumed from the beginning that the primary method 
for communicating the results of the Committee's work 
to the Conference would be through individual briefings 
of the First Ministers by their respective officials. 
Though the Committee also presented its own reports 
to the Conference, the requirement for agreement on 
precise wording proved cumbersome; for reasons of 
expediency, the technique of Secretariat briefing 
papers was therefore adopted, with the Secretary of 
the Constitutional Conference acting as an intermediary 
for the purpose of reporting, on behalf of all 
governments, on discussions within the Committee. 


With respect to the Continuing Committee's 
specific mandate, First Ministers decided at their 
inaugural Conference in February 1968 to undertake 


a review of the Constitution, and in conjunction with 
this decision agreed: 


THAT a Continuing Committee of officials be 
set up to assist the Constitutional Conference 
in its task; 


THAT the Continuing Committee of officials be 
allowed to set up sub-committees on specific 

questions; with the approbation of the Prime 

Ministers; 


THAT, without limiting the above terms of 
reference,... the following questions be examined 
by the Constitutional Conference and the 
Continuing Committee of officials: 


(a) official languages; 

(b) fundamental rights; 

(c) distribution of powers; 

(d) reform of institutions linked with 
federalism, including the Senate and 
the Supreme Court of Canada; 

(Ce) regional disparities; 


Cf amending procedure and provisional 
arrangements; 
(g) mechanisms of federal-provincial 


relations. 


Although the Conference provided no specific 
direction on how the C.C.0. was to go about fulfilling 
this mandate, the Committee was to establish its own 
ground rules and methods of proceeding during its 
first meeting at Mont Gabriel in May 1968. 


In the course of discussion at that first 
meeting, it was decided that as the Continuing 
Committee had been created to assist the Constitu- 
tional Conference, it should attempt to identify and 
define problems, seek to clarify issues, focus 
attention on questions requiring the consideration 
of First Ministers, and look for possible avenues 
of solution in respect of areas where conflicts might 
arise. It was clearly recognized, however, that the 
C.C.0. had not been intended or empowered to take 
decisions of a major procedural or substantive nature. 
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It soon became apparent that members of the 
Committee were not in agreement over the scope of 
the review intended by First Ministers, with some 
delegations interpreting the Conference's decision 
as calling for a broad and fundamental review of all 
aspects, written and unwritten, of the entire 
constitutional framework. Others considered that 
the review was intended simply as an examination of 
the British North America Act, with a view to 
considering amendments to it. In order that the 
Committee might proceed, it was agreed after discussion 
that the intention for a total review would be assumed, 
on the understanding that the direction of the 
Conference would be sought at its next meeting. 


Given this tentative decision to proceed with 
a total review, it was agreed that delegations could 
submit, in accordance with the federal government's 
suggestion, a series of propositions relating to all 
aspects of the constitution and not only to the seven 
items that had been specifically designated by the 
First Ministers in February 1968. This procedure 
would permit the use of a systematic approach embodying 
the simultaneous consideration of general principles 
and particular issues. 


From the propositions subsequently received, 
the Secretariat extracted the basic concepts which 
were involved. For discussion purposes, the ; 
propositions were also grouped under the following 
headings: 

(a) Object of the Review 

(b) Objectives of Confederation 

(c) General Principles of the Constitution 


(d) Specific Elements to be provided for in 
the Constitution: 


Fundamental Rights 


The Constitution of the Central 
Government 


The Constitutions of Provincial 
Governments 
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Constitution of the Judicial System 


The Distribution of Legislative 
Powers 


Intergovernmental Relations 
External Relations 
Amendment Procedures 
General Provisions 

(e) Transitional Provisions 

(f) Adoption of the Constitution 


The above categories were chosen simply for the purpose 
of facilitating the consideration of propositions 
dealing with all aspects of the constitution, both 
written and unwritten, and were therefore to bear 
scant resemblance to the actual format of the subjects 
eventually selected by First Ministers for specific 
consideration. The Continuing Committee was to devote 
a considerable degree of attention during its first 
five meetings to subjects covered in these categories, 
some of which would not be directly referred to later 
in the review, such as objectives of Confederation, 
the general principles of the constitution, and the 
constitutions of the central and provincial 
governments. Although such questions were not 
discussed following the fifth C.C.0. meeting, the 
Committee undoubtedly profited as a result of their 
having been examined, as it enabled members to gain 

an awareness of the scope of the constitution which 
would prove useful later while carrying out a detailed 
examination of specific subjects. 


Following its discussion of propositions, a 
Secretariat briefing paper summarizing the views that 
had been expressed was presented to the second meeting 
of the Conference in February 1969. At that meeting, 
the Conference reaffirmed its intent to complete a 
comprehensive review of the constitution, and agreed 
that the review should proceed at an accelerated pace. 


With respect to the Continuing Committee 
specifically, the Conference decided: 


(a) to hold informal working sessions with 
the C.C.0O. in order to provide more 
continuous direction to the process of 
constitutional review; 


(b) that the C.C.0. be authorized to establish 
such sub-committees, working groups or 
task forces as seemed to be required for 
its purpose; 


(c) that all special committees of officials 
should be constituted as sub-committees 
of the C.C.0.3 and 


(d) that the C.C.0. should assist other 
ministerial committees as required. 


It would appear that the intention behind these 
decisions was to confirm the C.C.0. in a central role 
as the prime co-ordinating agency in which all matters 
would receive preliminary examination before being 
referred to the Constitutional Conference. However, 
in practice, though the Continuing Committee did 
establish its own sub-committees on official languages, 
sales taxes, and death duties, it was not able to 
maintain a working relationship with all sub-committees 
of officials. The creation of the ministerial 
committee on official languages meant that control 
over the corresponding sub-committee passed from the 
C.C.0. to the ministerial committee, and the Sub= 
Committee on Fundamental Rights was responsible only 
to the ministerial committee which it had been designed 
to serve. As for the Conference decision to hold 
informal working sessions with the C.C.0., the results 
suggest that this may have been more of a 
rationalization to permit First Ministers to hold 
closed sessions than a desire to involve officials 
in discussions at the political level. 


First Ministers also agreed, at the second 
meeting of the Constitutional Conference, that certain 
matters should receive immediate priority and, 
accordingly, directed the Continuing Committee to 
give its immediate attention to the study of the 
distribution of powers, in particular, the taxing 
and spending powers. 


In accordance with this directive, the Committee 
abandoned its consideration of propositions and 
embarked on the practice of examining, on the basis 
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of detailed discussion papers submitted by individual 
delegations, specific subjects determined by the First 
Ministers. This pattern was maintained from the sixth 
C.C.0. meeting in May 1969 up to and including the 
fourteenth meeting in January 1971, following which 
the Committee's work was interrupted by the decision 
of the Conference in February to proceed toward 
adoption of a charter. 


Although conclusions of the February 197] 
Conference recorded that the Continuing Committee 
would continue to perform its on-going co-ordinating 
work, the Committee was not called upon, and as an 
alternative, for reasons of expediency, a special 
ad hoc committee of officials, most of whom had been 
members of the C.C.0., was convened for a briefing 
on the draft texts to be included in the proposed 
charter. This was to be followed by a similar ad 
hoc meeting of ministers in preparation for the 
Victoria Conference in June. The C.C.0. was therefore 
to be effectively superseded in its function of 
preparing for the final meeting of the Constitutional 
Conference. 


Presumably, the way would have been open for 
the Committee to have resumed its unfinished work 
later in 1971 had the Victoria Charter been accepted 
by all eleven governments and the constitutional 
review continued as proposed. However, the inability 
to secure the unanimous agreement of all governments 
resulted in the whole constitutional review, including 
the work of the Continuing Committee of Officials, 
being held in abeyance until the resumption of further 
constitutional discussions. 


The sections of this chapter which follow are 
devoted to a summary description of the Continuing 
Committee's examination of specific subjects over 
the course of its fourteen meetings (see Appendix 
D for dates of each meeting). These subjects have 
been organized in accordance with the list of seven 
questions identified by the First Ministers at the 
inaugural meeting of the Constitutional Conference 
in February 1968 (see Appendix B). However, the order 
of the third and fourth questions has been interchanged 
to reflect more appropriately the chronological 
sequence of discussions within the Continuing 
Committee. 


A. 


65 


Official Languages 


Although it was one of the seven subjects desig- 
nated by First Ministers in February 1968 for 
examination by the Constitutional Conference and the 
Continuing Committee of Officials, official languages 
was never discussed in depth by the C.C.0. and it 
did not appear on its agenda after the Committee's 
fifth meeting. This may be explained by reference 
to two factors: 


(a) the creation of the Sub-Committee on 
Official Languages to undertake a detailed 
study of the subject; and 


(b) the political implications inherent in 
the subject of official languages, as 
in those of fundamental rights and 
institutions of federalism (the Senate 
and the Judiciary), limited the usefulness 
of discussions at the official level 
except with respect to operational aspects. 
In all three cases, the C.C.0. was 
relieved of responsibility for these 
subjects after its fifth meeting in favour 
of consideration by special ministerial 
committees. The fact that the latter 
demonstrated no greater success in dealing 
with the constitutional aspects of such 
subjects is of lesser importance than 
the realization >that *the €.C.008 could 
not productively continue its examination 
of these questions requiring essentially 
political solutions. 


The Continuing Committee's examination of the 
subject of official languages began at its first 
meeting at Mont Gabriel in May 1968. In introducing 
the topic, the Chairman noted the consensus on language 
rights that had been reached by the Conference the 
previous February and in particular, the recommendation 
calling for the 


Establishment of a special committee to examine 
the Report of the Royal Commission on 
Bilingualism and Biculturalism and the views 
expressed at this Conference on the Report, 

and on other matters relating to language rights 
and their effective provision in practice, and 
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to consult on methods of implementation, 
including the nature of possible federal 
assistance, and on the form and the method of 
constitutional amendment. 


In accordance with this consensus, the Committee 
agreed to establish the Sub-Committee on Official 
Languages. It was noted that First Ministers might 
in future wish to establish a ministerial committee, 
but in the meantime, the Sub-Committee would apply 
itself to the task as described in the consensus and 
report back to the Continuing Committee as required. 


The first meeting of the Sub-Committee was held 
in July 1968 and a synopsis of the summary record 
of that meeting was presented by its chairman as a 
report to the second meeting of the Continuing 
Committee later in the same month (see Chapter 5 for 
details of the Sub-Committee meeting). After receiving 
this report, the C.C.0O. went on to examine propositions 
relating to official languages, but decided after 
some preliminary discussion to refer these propositions 
to the Sub-Committee and await its next report before 
giving the matter any further study. 


With this additional material to consider, the 
Sub-Committee met for a second time in October 1968 
(see Chapter 5). Its report covering the 
considerations regarding both the operational and 
constitutional aspects raised during discussions, 
together with proposals regarding the future work 
programme, was presented in draft form to the fourth 
C.C.0. meeting in November 1968. 


At an informal meeting of the Sub-Committee 
coincident with the fifth C.C.0. meeting in December, 
minor revisions were incorporated in the report and 
it was formally accepted by the Continuing Committee. 
The C.C.0. decided, however, that in lieu of having 
the Sub-Committee's report submitted formally to the 
Constitutional Conference, its contents would be 
reflected in the Secretary's "Briefing Paper on 
Discussions within the Continuing Committee of 
Officials", as well as in the Continuing Committee's 
own report to the Conference. 


On receipt of these two reports, the second 
Constitutional Conference elected to establish the 


B. 


67 


Committee of Ministers on Official Languages, to be 
assisted by both the Continuing Committee of Officials 
and the Sub-Committee on Official Languages. In 
practice, however, the C.C.0. became dissociated from 
any further discussion of official languages. The 
ministerial committee, under the chairmanship of the 
Secretary of State, concerned itself almost entirely 
with the operational aspects of the official languages 
programme, and the chairmanship of the Sub-Committee 
passed from Mr. Hodgson of the Privy Council Office 

to the Under-Secretary of State, Mr. Jules Léger. 
While structurally the Sub-Committee remained 
responsible to the C.C.0., it assumed an effective 

and exclusive relationship with the committee of 
ministers as of February 1969 (see Chapter 5 for 
details on the work of the Sub-Committee after that 
date). 


Fundamental Rights 


As in the case of official languages, fundamental 
rights, though one of the seven major items referred 
to the Continuing Committee for specific attention, 
was handed over to a ministerial committee once the 
C.C.0.'s discussion of propositions had been abandoned. 
During these discussions, the Continuing Committee 
did, however, manage to raise most of the arguments 
which would be germane to the later consideration 
of the subject by the Conference and the ministerial 
committee. 


When the C.C.0. first addressed itself to the 
subject of fundamental rights at its first meeting 
in May 1968, it decided to postpone consideration 
of the subject and the ways in which it might be 
handled until propositions on the subject had been 
submitted. Some early discussion of fundamental 
rights, in which the scope of the topic was debated, 
took place at the second and third meetings of the 
Committee in July and September in connection with 
consideration of propositions related to the 
Committee's examination of the "Objectives of 
Confederation". 


The main discussion of the subject, however, 
took place at the fourth C.C.0. meeting in November 
1968 when the Committee addressed itself to the 
propositions received and included in the category 
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of "Fundamental Rights". Chief among these was a 
detailed federal proposition containing provisions 

for possible inclusion in an entrenched charter of 
human rights. This broad proposal sparked an extensive 
and detailed discussion, entailing the enunciation 

of the propositions and arguments of all delegations 
concerning the treatment of fundamental rights in 

a new constitution. 


The contrasting arguments raised by delegations 
revealed, as was to be the case later in the 
ministerial committee on fundamental rights, that 
there were in the several governments a variety of 
reactions to the idea of entrenching fundamental 
rights ranging from agreement in principle, through 
agreement with reservations, to definite opposition. 
A frequently expressed view was that if entrenchment 
were to proceed, careful attention to the definition 
of the rights and freedoms to be guaranteed would 
first be required. It was suggested that some 
governments might favour the entrenchment of some, 
but not all of the rights which had been proposed 
for inclusion in a charter of human rights. 


Concern was expressed about the extent of impair- 
ment of legislative powers which might result from 
an entrenchment of rights, and it was suggested that 
this could only be assessed by considering in detail 
the specific rights which were proposed for inclusion 
in a charter of human rights. Questions were also 
raised concerning the jurisdictional aspects of the 
administration and enforcement of entrenched rights. 
Views were expressed that positive legislative action 
by both federal and provincial governments in their 
own areas of jurisdiction would be required to 
implement fully the guaranteed rights, and that the 
effect of entrenchment should not be to transfer power 
from one jurisdiction to another. 


Because of concern about the possible 
jurisdictional effects of an entrenchment of rights, 
the suggestion was made that it might be preferable 
to settle upon the distribution of powers before 
resolving the matter of entrenchment. An opposing 
view adopted by the federal government was that it 
would be more logical to discuss the distribution 
of powers after agreement in principle had been reached 
on those areas which would be placed beyond legislative 
competence; in this way the rights of individuals 
could be settled before the rights of governments. 


The New Brunswick delegation observed that the 
Proposal to entrench in the constitution the many 
rights and freedoms which had been considered during 
the Committee's discussions raised a large number 
of practical and technical problems which should be 
examined in depth, and suggested that a sub-committee 
should be established for this purpose. It was pointed 
out, however, that before any such action could be 
taken, First Ministers would have to be informed of 
the Committee's discussions, Accordingly, a summary 
of the views expressed in the C.C.0. was included 
in the Secretariat's "Briefing Paper on Discussions 
within the Continuing Committee of Officials" for 
submission to the Conference, 


When First Ministers came to discuss fundamental 
rights at their second meeting in February 1969, they 
elected to establish the Committee of Ministers on 
Fundamental Rights to study all matters relating to 
the subject. This ministerial committee in turn 
subsequently established its own Sub-Committee on 
Fundamental Rights which, although it observed the 
formality of submitting a "status" report to the 
C.C.0. following its third meeting, maintained no 
working relationship with the Continuing Committee. 
(See Chapters 5 and 6 for subsequent discussions on 
fundamental rights.) 


Reform of Institutions Linked with Federalism 


cena eres es eae ce aerate nascennnG pone teceemooes cemeaeconeens Sanoasiniooinaiis ean ee 
Including the Senate and the Supreme Court of Canada 


Although the general question of the reform 
of institutions linked with federalism was specifically 
identified by First Ministers in 1968 for examination 
by the Constitutional Conference and the Continuing 
Committee, the C.C.0. never addressed itself to that 
subject per se, dealing instead with the related 
questions indirectly as part of more general subjects. 
The several propositions that were received concerning 
constitutional changes to existing federal institutions 
were discussed under the broad heading of the 
"Constitution of the Central Government", although 
they were primarily related to the reform of the 
Senate. Similarly, the discussion of propositions 
related to the Supreme Court 'of Canada was «carried 
out under the general heading of the "Constitution 
of the Judicial System". Despite this obfuscation 
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of the issue, the Continuing Committee did manage 

by its fifth meeting in December 1968 to have a 
preliminary discussion of the proposals which had 

been put forward concerning the Senate and the Supreme 
Court. 


The Senate 


With regard to the Senate, the most common theme 
of the propositions submitted was that the constitution 
should continue to provide for a second chamber, but 
that certain changes should be considered to enable 
the Senate to better reflect regional and provincial 
interests. Suggestions were received whereby provinces 
would be granted a greater role in the appointment 
of Senators, and the representational pattern would 
be altered to better reflect regional and provincial 
population distribution. Other proposals called for 
additions to Senate powers and responsibilities, 
including the power to approve key federal appointments 
such as judges of the Supreme Court. 


The various views expressed were summarized 
in the Secretary's "Briefing Paper on Discussions 
within the Continuing Committee of Officials" and 
thereby reported to the second meeting of the 
Constitutional Conference. The Conference in turn 
agreed to establish the Committee of Ministers on 
the Senate to study possible constitutional provisions 
relating to the reform of the Senate, and although 
this ministerial committee was to hold only one 
inconclusive meeting, the matter was never referred 
back to the C.C.0O. (See Chapter 5 for discussions 
in the ministerial committee.) 


The Supreme Court of Canada 


A great part of the Continuing Committee's 
discussion of the Supreme Court focused on the above- 
mentioned suggestion that appointments to the Count 
should be subject to the approval of the Senate, 
assuming that certain changes were made in 
representation and method of appointment to the Upper 
House. An alternative suggestion, but one which was 
also intended to ensure a measure of provincial 
participation in the appointment of judges, called 
for the establishment of a consultative process by 
which the federal government would discuss proposed 
appointments to the Supreme Court. 
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Also raised was the proposal that the Supreme 
Court, as the final arbiter of jurisdictional 
differences between governments, might be specifically 
provided for in the constitution rather than in a 
federal statute, as in the present case. Another 
major issue was contained in a proposition submitted 
by the Quebec delegation, that a separate 
Constitutional Court should be established for 
adjudicating on questions involving interpretation 
of the constitution, and that a proportion of the 
judges on this Court should be appointed by the 
provincial governments. 


Although it was emphasized that these discussions 
constituted only a very preliminary examination of 
the subject, the Committee decided that the views 
expressed should be reflected in the Secretary's 
Briefing Paper to the second Constitutional Conference. 
Following its own discussion of the subject, the 
Conference decided to establish the Committee of 
Ministers on the Judiciary to carry out further study 
on the general question of the Judiciary as well as 
on the Supreme Court of Canada, and as a result, the 
C.C.0. was not involved further. (See Chapter 5 for 
discussions in the Committee of Ministers on the 
JuaCLeLary.) 


Distribution of Powers 


Of the original list of seven items designated 
by First Ministers for examination by the Conference 
and the C.C.0O. the question of distribution of powers 
commanded by far the greatest degree of attention 
within the Continuing Committee. This general question 
embraced a wide range of subjects which would come 
up for detailed study, and also entailed the 
examination of a variety of other considerations 
such as methods of approach, timing, and the scope 
of the review being undertaken. In many instances, 
the discussion of distribution of powers was so closely 
related as to be virtually inseparable from the 
Committee's consideration of the handling of the 
constitutional review process. 


This close interrelationship was demonstrated 
early in the review by the Quebec government putting 
forward its detailed propositions concerning a proposed 
distribution of powers as a suggested methodological 
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framework for the actual conduct of the constitutional 
revision. Similarly, the main theme of the New 
Brunswick proposals for the furtherance of the review 
process was that each government should submit a 
schedule outlining a proposed distribution of powers 
in order that an "overview" of the revision process 
might be derived. 


However, despite the prominence of the subject 
in the overall scope of the constitutional discussions, 
very few propositions, apart from those submitted 
by Quebec, dealt specifically with the details of 
an actual distribution of powers. There was 
considerable reluctance on the part of a number of 
delegations to commit themselves or their governments 
even tentatively in this way for fear of introducing 
an unwanted degree of rigidity at an early stage of 
the constitutional revision. In this connection it 
was recognized that the release of the Quebec 
propositions on this subject had been necessitated 
by the need to cope with a previous unofficial leak 
of Conference material, and reservations were expressed 
over the wisdom of other governments making their 
own proposals public. 


The suggestion was made that discussions 
concerning the distribution of powers might best 
proceed in the light of conclusions concerning other 
elements of the constitutional review, such as 
fundamental rights and official languages, as powers 
could more logically be allocated if it were known 
what matters were to be placed beyond legislative 
enactment. Questions were also raised as to whether 
special sub-committees ought to be convened to 
undertake the detailed study required, or whether 
the Continuing Committee, because of its proximity 
to governments, was best suited to undertake the task. 


These and other questions concerning the general 
method for carrying out the review and the sequence 
in which various subjects should be examined were 
incorporated in a general request for guidance put 
before the second meeting of the Constitutional 
Conference in the form of a report from the C.C.0. 
A summary of the C.C.0. discussions regarding the 
distribution of powers was also included in the 


Secretary's Briefing Paper for submission to the 
Conference. 


LBs: 


As a result of their deliberations at their 
second meeting in February 1969, the First Ministers 
recognized the study of the distribution of powers 
a5 a Malrer of priority and specifically directed 
the Continuing Committee to give immediate attention 
to the specific questions of the taxing and spending 
powers. Accordingly, at its sixth Peet Le see Ge lod) 5 
embarked on a detailed study of the two latter 
subjects, taxing and spending powers, putting aside 
temporarily further consideration of methodology. 


The question of the approach to the study of 
distribution of powers remained alive however, with 
New Brunswick presenting to the eighth meeting of 
the C.C.0. a detailed working paper on the "Problems 
of Studying the Distribution of Powers under the 
British North America Act - The Search for an 
Approach". This paper, discussed at the ninth C.C.O. 
meeting, proposed that at the same time as the subject- 
by-subject studies continued, an overall view of the 
distribution of powers should be sought. ine rep Ly. 
the federal delegation suggested that the best way 
of developing a total picture was by going through 
the type of analysis for each function as New Brunswick 
Wacs@ouggestineg Lor the totality “and that) to enbark 
one both activities at the same’ time iwowld result in 
a needless duplication of effort. The Committee was 
also reminded that, in the conclusions of the February 
1969 Conference, First Ministers’ had directed officials 
Covvave: prdgority to specific subject areas. 


Undaunted, the New Brunswick delegation prepared 
a further paper, "The Continuing Committee of Officials 
and its Program of Work", proposing an approach whereby 
each government would present in chart form an outline 
HOread New eGesStiupwtLton Or DOWelS. COMta Neds ln ce 
document was New Brunswick's sample of a distribution 
"srid" which, it was proposed, would enable areas 
of agreement and disagreement to be identified and 
would impart a sense of direction to the discussion 
Cle the distripieion of powers. The approach received 
considerable support, particularly from the Quebec 
delegation, which submitted its own "grid" at the 
tweltith meeting of the €.C.0. Also presented at 
that meeting were papers from New Brunswick and 
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Manitoba commenting on the course of the review 
process. 


In view of the general lack of agreement on 
methodology, the Committee opted to await the views 
of First Ministers on the matter at their forthcoming 
Conference in September 1970. In order to facilitate 
discussion at that time the Secretariat prepared two 
background papers, "A Summary of the Major Subject 
Areas in the Constitutional Review Process" and the 
analytical "The Constitutional Review Process", which 
outlined the progress in each subject area and 
identified the main considerations affecting the 
constitutional review. 


In the conclusions issued following their 
September meeting, the First Ministers declared their 
intention to expedite the review process by giving 
the Continuing Committee of Officials more specific 
direction, including a request to continue with the 
study of the distribution of powers. There was, 
however, no clear indication of how this was to be 
accomplished and in the last two meetings of the 
Continuing Committee, the methodology for the further 
discussion of the distribution of powers was not dealt 
with. 


The following sub-sections describe the subject 
areas discussed by the Continuing Committee under 
the general heading of distribution of powers. 


The spending power 


Following the specific directives of First 
Ministers as recorded in the conclusions of the 
February 1969 Constitutional Conference, the Continuing 
Committee undertook to examine in detail the spending 
and taxing powers. While both subjects were intially 
approached in tandem, they were never discussed jointly 
by the C.C.0. and were, in fact, treated quite 
separately, with the examination of the taxing power 
entailing the creation of two specialized sub- 
committees which did not report until a year after 
the C.C.0O. had completed its study of the spending 
power. 


Consideration of the spending power extended 
over four consecutive C.C.0. meetings from April to 
November 1969, and revolved around two central 
questions: the determination of a national consensus 
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regarding shared-cost programmes, and compensation 
for non-participating provinces. In accordance with 
its accepted method of proceeding, the Committee did 
not attempt to arrive at any recommendations or 
conclusions as a result of its deliberations, but 
rather, the main points raised during discussion were 
reported to the Constitutional Conference via a 
briefing paper from the Secretary. 


With regard to the course of discussion within 
the Committee, consideration of the spending power 
was initiated by the examination at the sixth C.C.O. 
meeting of a federal working paper, later to be 
released in revised form as a federal White Paper 
on "Federal-Provincial Grants and the Spending Power 
of Parliament". The paper was divided into two main 
parts: 


(a) a rationale for the existence of the 
federal spending power; and 


(b) a specific proposal for limiting the use 
of the spending power. 


Following lengthy debate in which both general 
points and detailed comments on the determination 
of a national consensus and compensation for non- 
participating provinces were made, the federal 
government undertook to revise the document, and a 
second draft was distributed for examination at the 
seventh meeting of the C.C.0O. 


The revised paper was considered in a similar 
fashion but with consideration being given also to 
specific questions concerning the continuation of 
shared-cost programmes of a regional nature. 


In addition, the Ontario Government presented 
a paper entitled "The Ontario Position on the Spending 
Power" concerning difficulties associated with the 
use of the federal spending power for shared-cost 
programmes, and outlining some proposals for 
consideration. Following discussion by the Committee, 
this paper was also revised and was subsequently 
presented to the Constitutional Conference. 


When the Constitutional Conference discussed 
the subject of "The Spending Power” at its third 
meeting in June 1969, it was generally agreed that 
the Parliament of Canada should continue to have the 
power to make conditional grants to provincial 
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governments, provided a satisfactory formula for 
determining a national consensus in favour of par- 
ticular programmes, and an acceptable formula for 
compensation in non-participating provinces could 

be arrived at. The Conference also agreed that the 
C.C.0. should resume its examination of alternative 
formulae, and, in accordance with these conclusions, 
the Committee devoted further study to the matter 

at its eighth and ninth meetings. 


In general terms, two main points of view were 
reflected in the Committee's discussions. Some 
delegations favoured the approach of writing into 
the constitution a specific formula for determining 
a national consensus on new shared-cost programmes 
in areas of exclusive provincial jurisdiction. In 
this connection, several varying formulae based on 
combinations of Senate divisions, provinces, regions 
and proportions of the total population were suggested 
by individual delegations. Other delegations expressed 
concern about any constitutional limitation on the 
spending power of the Parliament of Canada, and. 
suggested instead that appropriate consultative or 
administrative arrangements could be devised to ensure 
that provincial views were taken into account before 
new shared-cost programmes were initiated in areas 
of provincial jurisdiction. There was some question 
as to whether the Constitutional Conference's 
instruction left the Committee with the latitude to 
examine the latter point of view. Lt was, thought, 
however, that the Continuing Committee should not 
assume that the “alternative formulae" referred to in 
the Conference's conclusions meant only mathematical 
type formulae for inclusion in the constitution. 


With regard to the question of compensation, 
several delegations expressed the view that this 
concept as applied to non-participating provinces 
should form an integral part of any approach to shared- 


cost programmes in the future. One of the primary 
methods for compensation considered involved the 
possibility of payments to individuals. Under this 


approach, the federal government would pay to the 
people of non-participating provinces grants equivalent 
in the aggregate to the average amount padd ta. sovern~= 
ments of participating provinces. The main alternative 
approach discussed involved the payment by the federal 
government, directly to a provincial government which 
had rejected a programme, of the fiscal equivalent 
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of the taxes collected in that province to finance 
the programme. 


Several other suggestions were put forward, 
including a proposal by New Brunswick that, if the 
federal government adopted a more flexible attitude 
with respect to shared-cost programmes in the future, 
then perhaps the requirement for establishing a 
consensus and paying compensation could be avoided, 
as well as all the attendant complications. 


In order that First Ministers might be apprised 
of its discussions, the Committee agreed to have the 
Secretariat prepare a draft report describing the 
proposals which had been raised and identifying the 
arguments for and against the various approaches 
suggested. This draft was reviewed at the ninth 
C.C.0. meeting. On the basis of comments made at 
that meeting, the draft was revised and included in 
the Secretariat's briefing paper submitted to the 
December 1969 meeting of the Constitutional Conference. 
(See Chapter 6 for further discussions on the spending 
power.) 


The taxing power 


As mentioned previously, consideration of the 
taxing power was undertaken in tandem with the spending 
power by the Continuing Committee in accordance with 
the specific directives of the February 1969 meeting 
of the Constitutional Conference. 


In the case of taxing powers, however, following 
a preliminary discussion at its sixth and seventh 
meetings, the Continuing Committee was augmented by 
a sub-committee of officials on sales taxes and by 
a similar sub-committee on death duties. These two 
sub-committees were created to assist the Continuing 
Committee with regard to the very complex and detailed 
questions which a study of the taxing power entailed. 
As a result, the C.C.0. was able to confine much of 
its discussion on the taxing power to a consideration 
of the reports from the sub-committees; these documents 
were later adapted for the purpose of reporting on 
the discussions regarding sales taxes and death duties 
to the September 1970 Constitutional Conference. 


As in the case with the spending power, the 
initial consideration of the taxing power centred 
about a draft federal working paper presented to the 
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sixth C.C.0O. meeting. The paper entitled "The Taxing 
Powers and the Constitution of Canada" outlined the 
federal position regarding the future disposition 

of the taxing powers, and included an endorsement 

of the "principle of access" whereby both levels of 
government would have broad and overlapping powers 

in most of the major tax fields, subject to certain 
qualifications in the national interest. In addition 
to these general considerations the paper went on 

to examine questions relating to indirect provincial 
sales taxes, estate taxes and succession duties, the 
taxation of property, an intergovernmental tax 
commission, equalization of provincial revenues and 

a proposal for the establishment of two special 
working groups which were to become the sub-committees 
on sales taxes and death duties. 


On the basis of the Continuing Committee's 
reaction, amendments were made to the federal draft, 
and a revised version was put forth for discussion 
at the seventh C.C.0O. meeting. This second draft 
incorporated several major changes including new 
sections on the taxation of personal, corporate. and 
business income, on federal-provincial consultation, 
and on equalization. The paper was also expanded 
to take into account the British Columbia proposal 
for an exclusive assignment of direct taxes to the 
provincial governments. 


During the discussion of the revised federal 
paper, the Ontario delegation suggested that the 
question of taxing powers involved a good deal more 
than the principle of access, and drew the Committee's 
attention to a paper entitled "Intergovernmental 
Finance and Ontario's White Paper on Provincial- 
Municipal Taxation Reform" which had been distributed 
to the C.C.0. Included in this paper was an outline 
of the main features of Ontario's projected tax reform 
programme, together with proposals for improved 
federal-provincial co-ordination including a 
ministerial policy co-ordination committee and a 
federal-provincial tax commission. The observation 
was made that the Ontario paper failed to distinguish 
adequately between the constitutional and non- 
constitutional aspects of tax reform. Given the 
possibility that a premature discussion of federal 
tax reform legislation might result from a presentation 
of the document to the Constitutional Conference, 
Ontario agreed to make certain editorial modifications, 
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and the paper went forward to the June 1969 meeting 
of First Ministers (see Chapter 6). 


When the Constitutional Conference discussed 
the subject of the taxing powers in June 1969, the 
First Ministers agreed that Parliament and the 
provincial legislatures should generally have access 
to all tax fields, as long as taxpayers were protected 
against taxation by more than one province, the 
erection of tax barriers to interprovincial trade 
were avoided, and provision was made for more regular 
and adequate federal-provincial consultations. The 
First Ministers also agreed that the Continuing 
Committee consider further how these principles, if 
formally accepted, might be applied in a revised 
constitution and, in particular, consider alternative 
methods for their application to the taxation of 
estates, transactions and real property. 


In considering how it might best comply with 
these instructions, the Continuing Committee 
entertained a number of suggestions, including two 
federal documents proposing that technical sub- 
committees, on sales taxes and death duties 
respectively, be formed to undertake the highly 
specialized examination required in these two fields. 
This proposal was adopted, following a discussion 
in which the following points were made: 


(a) it was recognized that appointees to the 
sub-committees should possess the special 
expertise required; thus, provinces lacking 
the available manpower to participate 
on this basis could choose not to be 
individually represented; 


(b) the sub-committees were not intended to 
reach conclusions, but rather to identify 
the factual implications of the 
alternatives for report to the Continuing 
Committee. 


On this understanding, the C.C.0. approved the 
terms of reference for the two sub-committees. Having 
thus delegated its responsibility for undertaking 
a detailed study of sales taxes and death duties, 
the C.C.0. was able to turn its attention to other 
subjects, pending receipt of the sub-committees' 
interim and final reports. 


Ci) Sub-Committee on Sales Taxes 


The terms of reference for the Sub-Committee 
on Sales Taxes were set out as follows: 


The Sub-Committee would be charged with 
the responsibility of exploring alternative 
ways of ensuring that provincial sales taxes 
would apply only “within the province", with 
particular reference to the following 
alternatives: 


(1) Confining provincial transactions taxes 
to the direct level; 


(2) Confining provincial transactions taxes 
to the retail level; 


(3) Confining provincial transactions taxes 
to the goods and services used and consumed 
within the province. 


It was also agreed that the Sub-Committee should 
report its findings to the Continuing Committee at 
its next meeting. 


Proceeding on the basis of this mandate, the 
Sub-Committee met in October 1969, and carried out 
a preliminary study, concentrating on the third 
alternative - limiting provincial sales taxes to goods 
and services consumed within a province. At the 
request of the Sub-Committee, the Secretariat later 
prepared an interim report identifying the main points 
raised during this meeting. 


Following discussion of this interim report 
at the ninth C.C.0. meeting, it was generally concluded 
that many questions remained to be answered and that 
the Sub-Committee should be asked to endeavour to 
arrive at a technical evaluation of the implications 
of the various alternatives, without attempting to 
take into account the political factors involved. 


A second meeting of the Sub-Committee was held 
in April 1970 and a full examination of the 
implications of the alternatives took place. The 
detailed report of the Sub-Committee's discussions 
went to the eleventh C.C.0. meeting where comments 
were received. The Continuing Committee considered 
that it was not sufficient simply to present the 
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implications of the various alternatives, and 
accordingly it was agreed that the Secretariat should 
prepare, on the Committee's behalf, a brief covering 
report pinpointing the major considerations that 
applied. This "Report on Jurisdiction in Regard to 
Transaction Taxes" was reviewed at the twelfth C.C.0. 
meeting in September 1970, and with minor alterations 
went forward to the meeting of the Constitutional 
Conference two weeks later. 


The Report indicates that the third alternative, 
under which provinces would be empowered to use 
indirect taxes applied to goods or services used or 
consumed within the province, was preferred. However, 
it was noted that there was no unanimity of opinion 
in the Sub-Committee as to whether or not it should 
be adopted. 


The Report also recorded that the Continuing 
Committee was unable to reach a consensus on the 
central issue of how to reconcile the principle of 
access with the need to ensure that provincial taxes 
did, in fact, remain within the province. On this 
inconclusive note, the issue of sales taxes passed 
from the C.C.0. to the Conference (see Chapter 6). 


(ii) Sub-Committee on Death Duties 


The terms of reference for the Sub-Committee 
on Death Duties were set out as follows: 


(1) To identify the implications of exclusive 
Federal jurisdiction; 


(2) To identify the implications of exclusive 
Provincial jurisdiction; 


(3) To identify the implications of concurrent 
jurisdiction; 


(4) In examining (1) and (3) to consider the 
problem of relating federal estate tax 
laws to the Civil Code; 


GS) To report its findings to the Continuing 
Committee of Officials at its next meeting. 


In accordance with this mandate, the Sub- 
Committee met in October 1969, to consider how it 
might best carry out the task of identifying the 
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implications of the three approaches to the death 
duties field. Following that meeting, four delegations 
(Canada, Ontario, Quebec and Manitoba) submitted 

papers outlining the implications of the various 
alternatives for handling death duties in the 
constitution. The points made in these papers were 
then assembled into an interim report by the 
Secretariat for consideration by the Continuing 
Committee at its ninth meeting. 


By way of further direction, the Continuing 
Committee concluded that it would be important for 
the Sub-Committee to continue its work in an effort 
to arrive at a technical evaluation of the various 
implications, advantages and disadvantages, which 
were identified in the interim report. It was also 
suggested that since the Sub-Committee's evaluation 
could not take into account the political factors 
which contribute to the development of governmental 
positions, an attempt should be made instead to assess, 
to the extent possible, the importance that might 
be attributed to the various implications from a 
technical point of view. 


Accordingly, the Sub-Committee held two more 
meetings in February and April 1970, on the basis 
of which its final report was presented to the eleventh 
C.C.0. meeting in June. In the discussion of the 
report, a variety of views were expressed, as had 
been the case in the Sub-Committee. Most provinces 
favoured concurrent jurisdiction, while some of them 
indicated a preference for the Government of Canada 
to administer the field exclusively, after 
consultation, and to share the revenues with the 
provinces. Other provinces felt that only the 
provinces should have the use of this field of 
taxation, except in regard to the Canadian property 
of persons domiciled outside of Canada. The Continuing 
Committee was unable to reach a consensus on this 
central issue. 


There was also discussion of the proposal to 
avoid double or multiple taxation of the same property 
passing on the death of a person, by restricting 
provinces to taxation of the property passing on the 
death of persons domiciled in the province. Agreement 
on this proposal could not be reached by the CeCe U's, 
although many delegations recognized the desitability 
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of the objective and the possibility of achieving 


it relatively simply, effectively, and fairly by this 
means. 


As it had done in the case of the report on 
sales taxes, the Continuing Committee decided to have 
the Secretariat Prepare a shorter and less technical 
covering report for the purpose of transmitting the 
Sub-Committee's discussions to First Ministers. This 
"Report on Jurisdiction in Regard to Death Duties" 
was examined by the C.C.0. at its September 1970 
meeting, and with the incorporation of some changes 
suggested by the Ontario delegation, the Report was 
then forwarded to the meeting of the Constitutional 
Conference being held later that month (see Chapter 6), 


Income security and social services 


The heading "Income security and social services" 
encompassed the consideration of several interrelated 
issues as well as a major item of discussion within 
the C.C.0., public retirement insurance. 


Apart from early mention, notably in the Quebec 
propositions concerning social policy in relation 
to the distribution of powers, the general question 
of income security and social services did not emerge 
as a major item for consideration until the ninth 
meeting of the C.C.0. in November 1969. At that time, 
the Committee reviewed a federal working paper entitled 
"Income Security and Social Services" which had been 
distributed prior to the meeting. The following were 
the main arguments in the federal government paper: 


Ci) That the provincial legislatures ought 
to have exclusive jurisdiction over social 
services; 


(2) That Parliament and the provincial 
legislatures ought to have equal powers 
to make general income support payments 
to persons; 


Coa That Parliament and the provincial 
legislatures ought to have concurrent 
powers in respect of public income 
insurance measures, except that 


83 


84 


(a) unemployment insurance ought to 
fall under the exclusive Jurisdiction 
of Parliament; 


(b) workmen's compensation ought to 
fall under the exclusive jurisdiction 
of the provincial legislatures; 
and 


Ce) in respect of retirement insurance 
and associated benefits, Parliament's 
powers ought to’be paramount. 


On the whole, the paper met with considerable 
criticism, Quebec's reaction being the least 
favourable. The Quebec delegation recalled the 
position which had been put forward by the province, 
that all social services and income support programmes 
should be under provincial jurisdiction; attention 
was drawn to the fact that Quebec was in the process 
of formulating a new approach to family allowances 
to be adapted to the special needs of that province. 
The view was also expressed that the federal proposals 
tended to institutionalize the practices of the past, 
rather than provide for the needs of the future. 


With reference to the argument that a federal 
presence was required in the income security field 
to facilitate the mobility of Canadians, general doubt 
was expressed that this factor was as significant 
as some contended. The suggestion was made thatyat 
was quite probable that mobility would be ensured 
through interprovincial agreement, even if there were 
not a federal presence. 


In regard to the proposal for paramountcy in 
respect to public retirement insurance, the federal 
delegation argued that the effect of a paramountcy 
clause was not nearly as strong as some delegations 
were assuming, and that the Courts would not rule 
out provincial legislation except in cases of sharp 
conflict with federal legislation. It was observed 
further that federal paramountcy need not be a factor 
in all cases where there was a national interest, 
but that the field of retirement insurance had a 
particular country-wide application which seemed to 
warrant federal paramountcy. 


At the conclusion of the discussion, it was 
generally agreed that the subject of paramountcy and 


85 


how it might be applied in a new constitution warranted 
separate consideration, 


The matter was next discussed by the Constitu- 
tional Conference in December 1969, where it was 
agreed that the Continuing Committee of Officials 
should undertake a detailed examination of the 
application of the concept of paramountcy, federal 
or provincial, in the field of public retirement 
insurance, 


In accordance with this directive the C.C.0. 
continued its study through its tenth, eleventh and 
twelfth meetings, seeking to identify possible 
alternative approaches to ensure portability of 
entitlement to benefits from public retirement 
insurance plans, other than providing for federal 
paramountcy in the constitution. With this goal in 
mind the federal delegation submitted a memorandum 
to the twelfth meeting of the C.C.0. in September 
1970 entitled "Paramountcy and Public Retirement 
Insurance" which outlined the alternatives examined 
to that point, and suggested a further possibility 
- a constitutional provision requiring that powers 
be used in a manner that would ensure portability. 


The feeling was expressed that there was really 
not much more that could be done in the Continuing 
Committee. Other delegations, however, wished to 
give further study to the most recent proposal, and 
it was decided that the Secretariat should prepare 
an interim report to the Conference proposing that, 
subject to direction from First Ministers, the 
Committee continue its work, with a view to reporting 
to a later meeting of the Constitutional Conference. 


On receipt of the C.C.0.'s progress report at 
their September 1970 meeting, the First Ministers 
agreed that “the goal to be achieved was that 
portability of the benefits of public retirement 
insurance plans would be ensured". It was also agreed 
that "the Continuing Committee should continue to 
study the question of paramountcy, along with other 
alternatives for ensuring portability, with a view 
to submitting a final report at the next meeting of 
the Constitutional Conference", 


When discussion was resumed at the fourteenth 


C.C.0. meeting in January 1971, the Committee first 
considered a paper from the Quebec delegation entitled 
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"Public Retirement Insurance and the Constitution" 
which had been distributed at the thirteenth meeting 
but not discussed. In summary, the Quebec paper 
contended that federal paramountcy was not necessary 
to ensure the objective of portability of entitlement 
to benefits from public retirement insurance plans. 
The paper argued that there should be exclusive 
provincial jurisdiction in this field, and that, £t 
would be sufficient to ensure portability to have 

in the constitution an obligation that provincial 
plans be made compatible. The federal delegation 
suggested that its own last proposal and the concept 
of compatibility in the Quebec paper were not that 
far apart. Accordingly, the Committee was able to 
put forward the opinion that: 


... a reasonable assurance of portability 
might be possible through an addition to 
Section 94(A) of the BNA Act. Such a 
provision would require that powers in the 
field of public retirement insurance be used 
in future in a manner that would ensure port- 
ability of entitlement to benefits between 
retirement insurance plans. 


This view was recorded in the C.C.0.'s final report 

on this subject presented to the February 1971 meeting 
of the Constitutional Conference (see Chapter 6). 

No further meetings of the Continuing Committee were 
to be held. 


As a footnote to the discussion of income 
security, and’) social) services,a teas interesting to 
observe that the discussion in the C.C.0. was but 
a smaller part of a growing confrontation between 
Quebec and Ottawa in the whole area of what came to 
be known as "social policy". In this connection, 
the Quebec delegation observed at the thirteenth 
C.C.0. meeting in December 1970 that the federal 
government had recently released White Papers on 
social security and unemployment insurance and that 
the Quebec government was preparing papers concerned 
with social policy, in particular, manpower and income 
security. It was suggested, in view of this, that 
the subject of income security and social services 
might be expanded to deal with the general subject 
of social policy. 


The suggestion was not taken up by the Continuing 
Committee, the chairman having recommended that the 
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subject not be placed on the agenda for the January 
197] meeting of the C.C.0. The question was raised 
again at the January meeting, this time in relation 

to the agenda for the Constitutional Conference of 
February 197]. As a result, the subject of social 
policy, which in Quebec's view had been only partially 
dealt with in the discussion on income security and 
social services earlier in the review, would be brought 
forward for the attention of First Ministers in 
February. 


It is interesting to note, in this instance, 
how the C.C.0. was able to perform as a preparatory 
body, articulating the request of a government for 
response at the first ministerial level. 


Economic growth 


When consideration was being given at the eighth 
C.C.0. meeting to new aspects of the distribution 
of powers which might come up for discussion at the 
December 1969 Constitutional Conference, the federal 
delegation announced that it was engaged in a study 
of economic growth, as well as income redistribution 
and social security. It was thought that economic 
growth might be considered a priority item, because 
of the emphasis which had been placed on regional 
disparities by the Conference in the conclusions of 
the February and June 1969 meetings. 

However, the broad subject of economic growth 
never did arouse a great deal of interest within the 
C.C.0. and it failed to go forward as such for the 
attention of First Ministers. It did, however, give 
rise to a far more extensive examination of capital 
markets and financial institutions, which will be 
discussed in the next section. 


The first and, as it turned out, only discussion 
of economic growth took place at the tenth C.C.O. 
meeting in March 1970, when the federal discussion 
paper "Economic Growth and the Constitution of Canada" 
was put forward for the consideration of the Committee. 
It was pointed out that the presentation of a draft 
outline for a background paper rather than the draft 
of a full study complete with proposals represented 
a new approach and was meant to facilitate a 
preliminary examination of a subject prior to the 
development of positions by governments. 
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The declared purpose of the federal paper was 
to identify the elements of economic growth and the 
nature of governmental intervention, and to determine 
the criteria which might be relevant in making a 
judgement as to which powers ought to be federal and 
which provincial. Despite the explicitly tentative 
nature of the presentation, some delegations had 
difficulty with the paper, as several factors raised 
in relation to economic growth were also related to 
other aspects of the distribution of powers. Quebec 
in particular objected to the paper on the grounds 
that it seemed to be leading to conclusions regarding 
jurisdictions without taking social and cultural 
factors into account. 


The Committee went on to discuss the detailed 
sections of the paper with the understanding that 
a number of papers on specific subject areas might 
be prepared, drawing from this background paper. 


At the next C.C.0. meeting in June 1970, the 
federal delegation revealed that it was not proposing 
to submit a revised paper on the general subject of 
economic growth as had been indicated, but rather 
was planning to put forward a series of discussion 
papers on specific subject areas. This shitty im 
approach may be related to the change of economic 
advisors on the constitution within the federal 
government which took place at this time. 


Proceeding on this new tack, the first subject 
on which the federal government was planning to submit 
a paper concerned capital markets and financial 
institutions. It was hoped to have a draft ready 
for the next meeting of the Continuing Committee. 


Also anticipated were papers on the subject 
of a common market for goods and services, and on 
environmental management, as these two questions also 
had aspects related to the general subject of economic 
growth. 


In this way, further discussion of economic 
growth as such was abandoned as the Committee proceeded 
to direct its attention to the more specific questions 
falling under that heading. 
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Capital markets and financial institutions 


In connection with the decision described above 
to concentrate on specific subjects rather than the 
broad question of economic growth, the federal govern- 
ment indicated its intention, at the eleventh C.C.0. 
meeting in June 1970, to produce a draft working paper 
on capital markets and financial institutions. 


It was noted that this subject had been proposed 
in a recent letter from the Prime Minister for 
discussion at the next meeting of First Ministers. 

It was hoped, therefore, -that the draft of a working 
paper could be sent to the Continuing Committee by 
early August, so that the Committee might have a 
preliminary discussion of the subject at its next 
meeting. The federal paper would be a combination 

of both a background and a position paper, but it 
would not be presented in as finished a form as federal 
papers had been in the past (e.g., the paper on income 
security and social services). Therefore, it was 

not expected that there would be a published paper 

for the meeting of First Ministers, but rather there 
would be a more formative type of discussion. 


Several provinces objected to the seemingly 
arbitrary setting of priorities which the presentation 
of the federal paper represented. New Brunswick, 
in particular, suggested that there ought to be a 
rational sequence in the discussion of the distribution 
of powers so that governments might be able to 
anticipate and respond in an orderly fashion. 


As expected, a paper on "The Capital Market 
and Financial Institutions" was presented by the 
federal government at the September 1970 meeting of 
the C.C.0. This was the fourth in a series of working 
papers, the previous three having been those on the 
taxing power, the spending power, and on income 
security and social services. Beginning with a review 
of the principal institutions in the Canadian capital 
market and the jurisdiction over them, this latest 
federal document went on to suggest changes that could 
be made in the allocation of explicit legislative 
powers in order to clarify and simplify the authority 
of Parliament and of the provincial Legislatures in 
this field. The Committee's response was generally 
favourable although it was felt that the proposals 
needed further study; reservations were also expressed 
concerning the recommended changes in legislative 
jurisdiction. 
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At the end of the discussion, the chairman 
informed the Continuing Committee that the paper would 
be available for discussion at the September meeting 
of the Conference. In order to facilitate the work 
of First Ministers, the Secretariat was therefore 
asked to prepare a discussion outline setting forth 
the main proposals and observations which had been 
discussed in the Committee. When First Ministers 
were unable to reach any substantial measure of 
agreement concerning proposed changes, the subject 
was referred back to the C.C.0. (see Chapter 6 is 
After further discussion at the Committee's thirteenth 
meeting, the view was expressed that the point had 
been reached where more progress might be achieved 
if specific aspects were referred to specialized 
groups. 


A Secretariat discussion paper exploring this 
possibility was circulated among members of the C.C.0. 
for consideration at its fourteenth meeting in January 
1971. The paper recalled the paragraph in the 
conclusions of the September 1970 Constitutional 
Conference, in which it was suggested that: 


The Ministers of Finance and other Ministers, 

as appropriate, as well as the Continuing 
Committee of Officials, were asked to continue 

to study in detail the implications of various 
constitutional approaches to the general field 

of the capital market and financial institutions, 
in preparation for a fuller discussion by the 
Constitutional Conference at its next meeting. 


The discussion paper went on to suggest that 
it might be appropriate to think in terms of having 
the Ministers of Finance consider the banking system 
and credit, and another group of ministers study the 
questions relating to the other financial institutions 
and the securities market. This proposal met with 
general agreement, though it was foreseen that the 
Ministers of Finance would probably be unable to 
consider the subject for some time in view of their 
heavy workload. 


It was agreed, however, that the item of} capital 
markets and financial institutions should be dropped 
from the agenda of the February 1971] Constitutional 
Conference pending examination by the Finance 
Ministers. It was also observed that the Secretariat 
should be involved, as appropriate, if the subject 
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were examined by ministers or orficigis’ fiand 
it was left to the Secretariat to work out with the 


federal Department of Finance the nature of any such 
Paxticipation: 


These expected developments were held in abeyance 
however, since the activity engendered by the Conference 
decision to proceed toward the adoption of a charter in 
Victoria was to preclude any further examination in this 
area. 


Environmental management 


The subject of environmental management was 
first referred to in the Continuing Committee during 
its eighth meeting in October 1969 when it was noted 
that the Premiers' Conference at Quebec City in August 
of that year had recommended that the subject of 
pollution be considered at the next Federal-Provincial 
Conference. 


Leawas NOt Untid the eleventh Goc 60. meeting in 
June 1970, however, that the subject was formally placed 
before the Committee by the distribution of two federal 
papers: "The Spatial Dimensions of Environmental 
Management in Canada"; and "Constitutional Jurisdiction 
over Environmental Management in Canada". It was 
pointed out that these papers were background studies 
which did not attempt to set out the policy proposals 
of the federal government. While the studies had been 
commissioned by that government, they did not necessarily 
reflect its views. However it was hoped that the papers 
would be helpful to all governments in developing 
proposals in this field. 


It was noted that the first paper mentioned 
above attempted to examine the spatial extent of 
certain environmental problems, without trying to 
suggest how constitutional powers over environmental 
Management problems ought to be distributed. The 
second study was an analysis of the existing 
distribution of powers in the field of environmental 
Management. The discussion of these papers was 
primarily exploratory and most of the comments made 
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were related to the scope of the study of environmental 
management. 


With the aim of meeting some of these comments, 
the federal government undertook to prepare a 
memorandum on "The Subject of Environmental Management" 
in an attempt to outline the parameters of the 
analytical paper which was being prepared for 
consideration at the next C.C.0. meeting and at the 
September 1970 Constitutional Conference. The 
memorandum would define the concepts of "environment" 
and "management" to be employed in the larger paper, 
and propose that, for purposes of constitutional 
review discussions, the ecological system within 
Canada be divided into two spatial entities: urban 
regions, and rural and territorial areas. 


This memorandum was distributed to members of 
the C.C.0. in July 1970, but when the Committee met 
the following September in preparation for. the 
Conference later that month, the expected federal 
working paper was not yet available. In its place, 
the Committee was presented with a technically oriented 
federal discussion outline which detailed the 
background on which constitutional proposals might 
be based. 


A question was raised concerning the relevance 
of this kind of presentation to the constitutional 
review exercise, and a number of points were made. 
Some delegations expressed doubt that the detailed 
technical description of the environmental problem 
was necessary or appropriate. It was suggested that 
such an examination belonged in other forums concerned 
with current operational matters related to the 
problem. A further view was that it would be important 
not to burden the First Ministers with large technical 
papers, but to get them to the constitutional issues 
as quickly as possible. In general, it was felt that 
governments were well aware of the gravity of the 
environmental problem, and it was not necessary to 
establish that point. 


On the basis of these and other comments, the 
federal government prepared a revised discussion 
outline focusing on the constitutional considerations 
in environmental management, for consideration by 
the First Ministers at their September meeting. 
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In their deliberations, the First Ministers 
concentrated on the general considerations affecting 
the various aspects of environmental management (see 
Chapter 6). In the conclusions of their September 
Conference they restricted themselves to general 
statements, including the agreement that: 


eeegovernments should continue to study the 
constitutional aspects of this subject with 

a view to presenting proposals for possible 
constitutional changes in jurisdiction which 
would be discussed at the next meeting of the 
Conference. 


The examination of possible constitutional action 
to take account of pollution problems was thus referred 
back to the C.C.0. 


Since the expected federal working paper was 
not available for its thirteenth meeting in November 
1970, the Continuing Committee based its discussion 
on the text of a telegram that had been sent to all 
provincial delegations that same month by the federal 
government. This telegram contained the proposal 
that in the revision of the constitution, Parliament 
and the provincial Legislatures should be given new 
concurrent powers to make laws in relation to the 
control of pollution of air and water. It was also 
proposed that provincial powers in this new provision 
in the constitution would be paramount in relation 
to the control of pollution which originated and only 
had significant effects within the province; the 
federal powers in this new provision would be paramount 
in relation to the control of pollution which had 
significant international or interprovincial effects. 


The federal delegation recalled that the 
discussions held by the First Ministers during the 
September meeting of the Constitutional Conference 
indicated a recognition of the necessity for shared 
responsibilities in dealing with pollution, and a 
desire to clarify federal and provincial 
responsibilities in this area. The federal delegation 
also indicated that the approach of the Government 
of Canada was now to give priority attention to the 
subject of air and water pollution, rather than to 
attempt to cover all aspects of the general subject 
of environmental management at the same time. 
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In accordance with this goal, a federal working 
paper concerning air and water pollution entitled 
"Constitutional Powers to Control Pollution" was 
distributed in advance of the February 1971 
Constitutional Conference and examined by the C.C.0. 
at its fourteenth meeting in January. Contained in 
the paper was the following proposal: 


In the light of the facts and arguments 
set forth in this paper, the government of 
Canada now proposes that in the comprehensive 
review of the Constitution, consideration be 
given to including in it a new concurrent power 
for Parliament and the provincial Legislatures 
to make laws in relation to the control of 
pollution of air and water. It is proposed 
that where there is conflict between a federal 
law made under this power, and a provincial 
law made under it, the federal law should prevail 
when it applies to control pollution which has, 
or if permitted would have, significant 
international or interprovincial effects but 
in other circumstances the provincial law would 
prevail over the federal law, notwithstanding 
the general constitutional doctrine that federal 
law is paramount in case of conflict. 


Among the main points raised in discussion by 
the Committee was the view that it seemed preferable 
to stay with the present constitutional situation 
in respect of environmental management rather than 
to adopt the federal proposal. It was felt that a 
federal paramountcy based on a general criterion such 
as "significance" could lead to problems of 
interpretation. The question of the establishment 
of national standards also provoked considerable 
controversy. 


A summation of the views expressed by the various 
delegations was included in the Secretariat's briefing 
paper circulated in advance of the February 197] 
meeting of First Ministers. Both this document and 
the above federal working paper were examined by the 
February Constitutional Conference which agreed that 
further study of the various constitutional approaches 
would be required (see Chapter 6). 
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Regional Disparities 


As one of the most basic questions facing First 
Ministers at the commencement of the constitutional 
review, the matter of regional disparities was in- 
cluded in the list of seven major items to be examined 
by the Conference and the Continuing Committee. To 
a large extent, however, the question defied easy 
resolution. The discussions throughout the review 
focused on acceptable constitutional provisions to 
implement legal or moral obligations, ) «+The Cx¢. 0. 
was primarily concerned with the former aspect, the 
legal implications of a constitutional clause dealing 
with regional disparities. 


The Committee's initial consideration of regional 
disparities took place at its second meeting in July 
1968, in connection with the discussion of two of 
the basic objectives arising from propositions that 
had been submitted by governments: 


to promote Canadian social, cultural and economic 
development and the general welfare of and 
equality of opportunity for all Canadians; 


and 


to promote the full development of all regions 
of Canada. 


At that time a number of points were raised 
which were to become recurring themes throughout the 
discussion of regional disparities. Prominent among 
these was the suggestion that reference to the 
desirability of reducing regional disparities might 
be included in a preamble to the constitution. At 
the same time, it was recognized that because of the 
potential implications of the possible different 
interpretations of this objective, care would have 
to be given to the expression of such a goal. Another 
view was expressed to the effect that the problem 
of regional disparities could best be met by federal 
measures for equalizing the fiscal position of 
provincial governments and that the constitution 
should provide for a fixed method by which the 
equalization of provincial revenues would be achieved. 


The Nova Scotia delegation, in particular, 
argued that a regional approach should be taken to 
economic development in Canada, while other delegations 
emphasized that care had to be taken to ensure optimum 
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growth for the country as a whole, as all regions 
benefited from growth in key sectors. 


These arguments were summarized and reported 
through the Secretariat's briefing paper presented 
to the second meeting of the Constitutional Conference 
in February 1969. At that meeting First Ministers 
agreed that: 


..ethe Continuing Committee of Officials should 
give special attention to the constitutional 
aspects of regional disparities, with a view 

to reporting to a Committee of Ministers as 
soon as possible. 


In accordance with these explicit instructions 
the Continuing Committee returned to the subject of 
regional disparities at its sixth meeting in April 
1969 in conjunction, partially, with its consideration 
of the spending power. At that meeting the Nova 
Scotia delegation emphasized the interrelationship 
between the two subjects, pointing out that specific 
constitutional provisions relating to the alleviation 
of regional disparities might be difficult to 
formulate, except within the concept of the spending 
power. At the same time, it was recognized that the 
examination of immediate arrangements to reduce 
regional disparities fell within the terms of reference 
of the Committee of Ministers referred to by the First 
Ministers in February 1969, and that the C.C.0. was 
expected to confine itself to constitutional aspects. 


Three main types of constitutional provision 
in relation to the problem of regional disparities 
were identified for possible consideration: 


the statement of an objective, probably in a 
preamble; 


the statement of an obligation, possibly 
including some kind of formula and a review 
clause; 


the provision of appropriate means to enable 
the central government to contribute effectively 
to the achievement of this objective. 


The view was advanced by the British Columbia 
delegation that the concept of “economic disparity" 
rather than "regional disparity" should be under 
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consideration. The former problem was seen as arising 
in all regions and might best be tackled through some 
basic income guarantee for individual Canadians. 


ACYits seventh meeting in May 1969 the C.C.O. 
decided’ that there was not much more on this subject 
that the Committee could usefully discuss at that 
stage, and officials were called upon to” brief. their 
own First Ministers for the June meeting of Pirst 
Ministers. 


Following the June Conference during which First 
Ministers were able to agree that the objective of 
reducing disparities actoss the country should be 
written into the preamble of a revised GOs tase eon 
the €.C.0.- renewed its: study, giving further 
consideration to the implications of providing a 
constitutional obligation for the reduction of regional 
disparitiess\ At the eighth meeting of the Committee in 
October 1969 two new papers were submitted: a paper 
from the Government of Canada, "Regional Disparities 
and the Constitution of Canada: A Further Examination 
of the Constitutional Obligation to Reduce Regional 
Disparities"; and a paper from the Government of New 
Brunswick, "Regional Disparities, Alternatives in a 
Constitutional Formula". From a discussion of these 
documents, the following points emerged. 


(a) There was general acceptance of the kind 
of moral obligation which would result 
from the statement of an objective in 
a preamble to the constitution. 


(b) Some delegations argued that it would 
not be practicable to attempt to provide 
a more specific, enforceable obligation 
within the substantive "parts of the 
GON Si= lee Lom. 


(c) A suggestion was made that it might be 
possible to provide something more than 
a moral obligation, even if it were not 
a legally enforceable obligation. This 
might take the form of constitutional 
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provisions defining certain norms, but 
without setting out precise formulae. 

Such an obligation would not be subject 

to enforcement by the courts, but the 
value of this type of provision would 

lie in the fact that public opinion and 
political processes could keep governments 
under pressure to meet their obligations. 


(d) The Quebec delegation suggested that 
specific mechanisms, such as a commission 
which would report periodically on the 
progress being made, might be devised 
to put pressure on governments to meet 
obligations in this respect. 


(e) It was observed that goals and obligations 
relating to regional disparities would 
apply to both levels of government, and 
that an appropriate distribution of powers 
would be a key factor in realizing goals 
or meeting obligations. A further 
observation was that appropriate machinery 
for federal-provincial relationships would 
be another important factor. 


Reference was made as well to the related question 

of equalization payments and some delegations argued 
that a new constitution should include a substantive 
section defining the principles to govern equalization, 
without specifying a precise formula. 


At its ninth meeting in November 1969, the 
Committee limited itself to consideration of a draft 
section on regional disparities in the Secretariat's 
briefing paper which went forward to First Ministers 
in preparation for the December Constitutional 
Conference. A Nova Scotia statement on regional 
disparities and equalization was presented to the 
Committee and attached as an appendix to the record 
of the meeting but was not discussed. 


In the conclusions issued following their 
December 1969 meeting, the First Ministers reiterated 
the earlier agreement that the objective of reducing 
disparities across the country should be written into 
the preamble of a revised constitution as a basic 
goal of the Canadian people. There was some support 
for the inclusion of a substantive provision in the 
body of the constitution which would set forth the 
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obligation, not subjecs (to (fudicial review, of the 
federal and provincial governments related to regional 
disparities. It was agreed that the Continuing 
Committee of Officials should give further study to 
Phe "implications “of placing specific clauses in the 
Const Lewt on. 


On this basis the C.C.0. continued its study 
through its tenth and eleventh meetings. Additional 
papers were presented: a memorandum from the federal 
delegation, "A Non-Enforceable Constitutional Obligation 
to Reduce Regional Disparities"; and a further New 
Brunswick paper entitled, "Regional Disparities - A 
Constitutional Approach". 


With regard to the proposal for a non-enforceable 
obligation, several provinces expressed doubts about 
the walte “of “such an obligation, particularly Wf “the 
preamble already contained a similar statement 
regarding the objective of working towards the 
reduction of regional disparities. It was also noted 
that as the obligation should apply to both levels 
of government, it would have to be stated in a very 
general manner in order to accommodate the various 
approaches which provinces might adopt. British 
Columbia reiterated its preference for a guaranteed 
minimum income plan which, it was suggested, would 
so raise the tax base of less prosperous provinces 
that it would preclude the necessity of special 
programmes to alleviate regional disparities. 


The New Brunswick paper contained a proposal for 
a "purposes and principles" section in a new constitution 
in which the goal of reducing regional disparities would 
be set forth. The Nova Scotia delegation, however, 
considered this alternative to be too weak without 
provision for equalization payments being specifically 
set out in a substantive section, and strong arguments 
had been made in opposition to this latter possibility. 


When, at the end of the first day of the eleventh 
C.C.0. meeting, it appeared that the topic had been 
exhausted, the Committee decided to present to the 
Conference a summation of the views and recommendations 
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that had been expressed. The federal government 
offered to prepare overnight, for consideration the 
following day, a draft report on the legal consequences 
of spelling out a non-enforceable obligation in the 
constitution. This draft was judged to be acceptable 
by the Continuing Committee, but it was suggested 

that the report to the Conference should be expanded 

to take account of other factors such as the 
distinction between the alleviation of regional 
disparities and equalization payments. 


Accordingly, the Secretariat prepared an expanded 
redraft which was adopted in final form at the twelfth 
C.C.0. meeting in September 1970 for presentation 
to the Constitutional Conference later that month. 

The C.C.0. report, "A Constitutional Obligation to 
Reduce Regional Disparities" identified the main 
points raised in discussion and recommended that 
further examination of the constitutional aspects 
of regional disparities should proceed at a later 
stage of the constitutional revision when actual 
drafting of provisions would be considered in the 
light of the outcome of the review. ; 


The C.C.0. report was considered by the First 
Ministers at their September meeting, and further 
discussions which would lead to the inclusion of 
articles on regional disparities in the Victoria 
Charter were held at the Constitutional Conference 
in February 1971] (see Chapter 6). 


A Amending Procedure and Provisional Arrangements 


The search for an acceptable amending procedure 
was of necessity a key segment of the constitutional 
review process and, accordingly, was one of the seven 
major items singled out by the Conference in 1968 
for examination. Yet when the Continuing Committee 
contemplated its programme of work at its inaugural 
meeting in May 1968, the chairman predicted quite 
accurately that the amending procedure would be one 
of the last items to be considered in the review 
process, and therefore suggested that there would 
be little purpose in discussing the matter at that 
stage. The Nova Scotia delegation showed Ateelf to 
be even more prescient in suggesting that the issue 


might more properly be considered by Attorneys General 
than by the C.C.0O. 


101 


The Continuing Committee began its Study OOF 
the amending procedure at its thirteenth meeting in 
November 1970 in accordance with the request received 
from the September 1970 Conference "to carry out a 
detailed investigation of the ways of amending the 
Constitution". In order to facilitate discussion, 
the federal government introduced a check-list 
entitled, "Constitutional Amendment Procedures" which 
presented some major questions arising from the 
consideration of an amending formula. 


Observations were made relating to the questions 
raised in the check-list, without a detailed discussion 
of any particular aspect taking place. The Quebec 
delegation indicated it still held misgivings regarding 
the Fulton-Favreau formula, and questioned whether the 
federal government would be coming forth with a proposal 
for an amending formula. The federal delegation indi- 
cated that it intended to proceed in the current 
pattern of pttting forward discussion papers. 


When the Continuing Committee met again for its 
fourteenth and last session in January 1971, it was 
presented with four additional papers on the questions 
of the amending procedure and patriation: (a) "A Working 
Paper on Constitutional Amendment and the Division of 
Powers" from Alberta; (b) an Ontario paper entitled 
"Some Options on the Amendment Process in Canada"; 

(c) a New Brunswick memorandum on “Amendment and 
Patriatiom of the Const Leution >: and (€d) “Patriation 
OfetnesGonsti1tutcton, , a GtScussi0n Outline prepared spy 
the Secretariat. 


For discussion purposes, the Committee found 
it useful to make a distinction between questions 
relating to the amending formula itself, and the 
naucer Of “patriation Of the COnstiLtation, ana ie 
@€xamined each matter briefly. With regard to’ the 
amending formula, several delegations felt that the 
Fulton-Favreau formula, although it had proven to 
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be unacceptable to Quebec, would provide a logical 
starting point in the search for an appropriate 
amending technique. Accordingly, the Quebec delegation 
identified for the Committee the considerations which, 
according to a study of the public reaction at the 
time, had apparently been the basis for the public 
objections to the formula in that province. 


The possibility of delegation of powers was 
raised, with the Quebec delegation suggesting that, 
if the principle of delegation were accepted, the 
number of provinces employing the technique would 
be irrelevant, and any one province ought to be able 
to delegate power to or receive powers delegated by 
the federal government. The federal and other 
delegations held the view, however, that this might 
make delegation too easy, and lead to a chaotic 
distribution of powers, which would cause difficulties 
in terms of differing degrees of federal financial 
and political responsibilities from province to 
province. As well, it was observed that all provinces 
should have a say regarding any proposed delegation 
of powers, as each province had a real interest in 
the eventual disposition of the powers of the federal 
government. 


With respect to the question of patriation, 
the Committee, with the aid of the Secretariat outline, 
discussed possibilities for an early patriation of 
the constitution, without waiting for the completion 
of a comprehensive review. 


Attention was also focused on proposals put 
forward in the Ontario, New Brunswick and Alberta 
working papers. The views expressed in this regard 
and in the earlier discussion were summarized in the 
Secretariat's briefing paper presented to the February 
1971 Constitutional Conference. 


In closing the meeting, the chairman indicated 
that the Committee's discussion had served as a useful 
first look at the questions of amending procedure 
and patriation, and that First Ministers would be 
examining these matters further in February. He 
mentioned as well that the federal Minister of Justice 
would be visiting each of the provinces before the 
February Conference for the purpose of holding 
bilateral discussions to prepare for the consideration 
of this subject by First Ministers. These discussions 
were to result in the formulation of proposals for 


an amending formula and the patriation of the 
constitution for examination by the February 
Conference, independently of the discussions that 
had been held in the C.C.0. 


The amendment formula and patriation procedure 
were the subject of a preliminary agreement at the 
February 197] meeting of First Ministers, with the 
formula subsequently being included in the Victoria 
Charter (see Chapter 6). No further meetings of the 
Continuing Committee as such were held after January, 
although the conclusions of the February Conference 
had provided for the possibility of later meetings. 


Mechanisms of Federal=Provincial Relations 


This subject was the seventh major question 
referred by the First Ministers in February 1968. 
When, it was first considered by the C.C.0. in May 
1968, the chairman suggested that this item was quite 
similar in nature to the one relating to amending 
procedures and provisional arrangements in that it 
was likely to come up in connection with several other 
issues and for that reason should perhaps best be 
left until towards the end of the constitutional 
discussions. 


The federal delegation observed that the 
Continuing Committee on Fiscal and Economic Matters 
would be willing, if requested, to make itself 
available as a special sub-committee of the C.C.0O. 
to deal with the machinery of federal-provincial 
consultation in so far as it related to economic and 
fiscal issues. 


The Continuing Committee of Officials was told 
of the report on this question being prepared for 
the Continuing Committee on Fiscal and Economic 
Matters. It was recalled that the Tax Structure 
Committee had been given the task of studying among 
other things, the intergovernmental machinery for 
consultation on fiscal and economic matters. In order 
to avoid the possibility of committing governments 
in advance to particular positions on this question, 
the Tax Structure Committee had decided to refer the 
matter to the Continuing Committee on Fiscal and 
Economic Matters which in turn had asked the federal 
Minister of Finance to commission a study. 
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Arrangements had been made for this purpose with the 
Institute of Intergovernmental Relations of Queen's 
University. Further discussion in the’ ©.C.0s. .2 6 

was suggested, might await the receipt of that report. 


However, some provinces had submitted 
propositions relating to the question of mechanisms 
of intergovernmental relations, and these were examined 
at the third meeting of the C.C.0. in September 1968. 
The propositions were grouped under the following 
basic concept: "The Constitution shall provide for 
institutional machinery to promote co-ordination and 
co-operation between the levels of government". In 
the general discussion of the concept, most of the 
basic issues which were to be reiterated when the 
matter became a major topic of discussion later on 
in the review process were raised. 


The Quebec delegation observed that their pro- 
position calling for "an annual conference of Union 
and member-state heads of government" would regularize 
a mechanism which already existed but which was subject 
to ad hoc decisions. Ontario expressed support for 
the Quebec proposition agreeing that it would be 
helpful to have First Ministers meet on a regular 
basis and that this might provide for more consistency 
in intergovernmental relations. 


It was noted that it would probably not be 
possible to go beyond providing for an annual federal- 
provincial conference as further provisions would 
have the effect of "“enshrining™ other federal- 
provincial meetings, and any sort of rigvaity in 
intergovernmental exchanges was to be avoided. 


After this initial discussion the subject did 
not receive further serious attention until the twelfth 
meeting of the C.C.0. in September 1970. Mention 
had been made at the eighth meeting that the Queen's 
University study (Burns Report) was available and 
it was suggested that the subject of intergovernmental 
liaison might appropriately be placed on the agenda 
of the December 1969 Conference. The alternative 
view prevailed, however, that given the presence of 
other priority items, there was insufficient time 
for the Continuing Committee to have an adequate 
preparatory discussion in advance of the matter being 
put before First Ministers. Following the eleventh 
meeting of the C.C.0., the Ontario government had 
reopened the question, noting that the topic had been 


raised at Banff by Alberta, and indicating that an 
Ontario paper would be available for consideration 
of the Committee at the next meeting. Accordingly, 
the subject of mechanisms of federal-provincial 
relations was placed on the agenda of the twelfth 
meeting in September 1970, 


Although the federal government had also prepared 
a memorandum on the C.C.0. discussion of the 
"Mechanisms of Federal-Provincial Relations", the 
discussion at this twelfth meeting consisted almost 
entirely of an examination of the detailed proposals 
contained in the Ontario working paper, "The Machinery 
of Intergovernmental Liaison in Canada". 


The Ontario paper put forward the view that 
there should be an explicit statement in the 
constitution recognizing intergovernmental consultation 
and co-operation as essential elements in the effective 
administration of the Canadian federal system. In 
particular, a four-part proposal suggested that the 
constitution should contain provisions for: 


(a) an annual conference of First Ministers, 

(b) an annual conference of Ministers of 
Finance, 

(c) the right of the Government of Canada 


or the governments of any five provinces 
to call additional meetings of First 
Ministers or Ministers of Finance or 
Treasurers, 


(d) the convening of other types of conferences 
which governments may wish to call. 


The paper also contained the suggestion that a jointly 
supported permanent intergovernmental affairs 
secretariat be established to act as focal point for 
the distribution of information among governments 

and to serve the machinery of intergovernmental 
consultation. 


While it was recognized that these proposals 
needed further definition and clarification, several 
delegations expressed their agreement with the need 
for improved consultative mechanisms. The Quebec 
delegation noted the similarity of Ontario's proposals 
to the Quebec propositions submitted in 1968, and 
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Alberta indicated that it attached great importance 
to the structure for federal-provincial relations. 


When First Ministers met two weeks later for 
their September 1970 Conference, they stressed the 
importance of developing effective mechanisms for 
intergovernmental relations, and agreed that the 
C.C.0. should advance the examination of the subject 
for further consideration at the next Constitutional 
Conference. 


In accordance with this directive, the Committee 
intensified its study of mechanisms at its thirteenth 
and fourteenth meetings, concentrating primarily on 
the constitutional aspects, but without overlooking 
the operational aspects as these were seen to have 
an important bearing on constitutional questions. 


Again discussion centred primarily around the 
Ontario proposals contained in its working paper on 
intergovernmental liaison. However reference was 
also made to Alberta's “Position Paper on 
Intergovernmental Liaison" and its more recent "Working 
Paper on the Mechanisms of Federal-Provincial 
Relations". 


On the basis of arguments raised during these 
discussions, Ontario agreed to modify its proposals 
regarding meetings of First Ministers and Finance 
Ministers to reduce the federal government's obligation 
to convene yearly conferences of First Ministers and 
Finance Ministers to an obligation to propose such 
meetings. Some delegations questioned the necessity 
of including this type of provision and also wondered 
whether the right of imposing conferences, conferred 
in the third part of the Ontario proposal, 
automatically entailed a corresponding obligation 
to attend. 


There was general support for the inclusion 
in the constitution of some sort of statement 
establishing the importance of and the need for 
intergovernmental consultation, although there were 
differences of opinion over whether such a statement 
should appear in the preamble or in a specific section 
on mechanisms. 


With regard to the operational aspects, several 
matters were discussed, including the definition of 
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consultation and the Proposal for an intergovernmental 
Sechebarika ts. 


The Alberta delegation referred to the appeal 
contained in its working paper for “an explicit 
Statement in a preamble to the constitution making 
intergovernmental consultation necessary where it 
is probable one order of government will be 
affected Sieniticant Ly. by the proposed actions of 
the other". 


The Ouebec delegation emphasized the importance 
Of arriving oat’ an accepted definition of consultation 
to establish when it should take place, who should 
consult and what matters ought to be the subject of 
consultation, It was noted that there was a need for 
greater co-operation between governments without 
seriously infringing the decision-making powers. The 
federal delegation suggested that study should also 
be devoted to the capacity of governments to enter 
into obligations with each other and to the legal 
implications of intergovernmental apreements. 


On the subject of an intergovernmental 
secretariat, the Alberta delegation reiterated its 
government's support for Ontario's proposal. The 
federal delegation, however, questioned the implied 
notion that such a secretariat should serve virtually 
all intergovernmental committees. In reply, Ontario 
Suggested that a central secretariat would not 
necessarily serve all committees but added that if 
there were other secretariats, they should be tied 
Mi toythe central one. 


The Continuing Committee concluded that its 
discussions, particularly of the operational aspects 
of the mechanisms for federal-provincial relations, 
had been of a preliminary nature, and that it would 
be useful to continue the study at further meetings 
subject to the direction of the Conference. For 
purposes of facilitating discussion by First Ministers 
at their February 1971 meeting, the revised Ontario 
proposals plus a summary of the C.C.0.'s deliberations 
were included in the Secretariat's briefing paper 
for submission to the Conference. 


While the Continuing Committee never returned 
to its discussion of the mechanisms for federal- 
provincial relations, one segment of the Ontario 


108 


proposals, that providing for the Prime Minister of 
Canada to call annually a First Ministers’ Conference, 
was eventually included in the Victoria Charter. 

This followed further discussions on mechanisms at 

the February 197] Constitutional Conference, as well 
as at Victoria (see Chapter 6). 
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Chapter 5 — The Work of the Committees of Ministers 


(1) 


and their Sub-Committees 


This chapter will attempt to give an account of 
the work accomplished by the four committees of 
ministers and of the sub-committees on official 
languages and on fundamental rights. The chapter 
has been divided in accordance with the four main 
topics examined by the ministers and their officials: 
official languages, fundamental rights, the judiciary 
and the Senate. 


The examination which follows will focus on 
the essential components of the discussions in these 
committees in order to identify the main thrust of 
their accomplishments. The composition and the 
general mandate of each committee and sub-committee 
will also be described and an assessment made regard- 
ing the work accomplished and action taken as a 
result. 


Official Languages 


General 


Consideration of the official languages issue, 
especially the question of the recognition of French 
throughout the .country, was in the forefront from 
the first Conference of First Ministers in February 
1968, and took place on two levels. 


Rirstly, following the decision of the First 
Ministers, in«February 1968 to -entrust offieiak 
languages to a "special committee", the Continuing 
Committee of Officials moved to establish the Sub- 
Committee on Official Languages at its first meeting 
in May 1968. At its.second meeting in Februarny,,1969 , 


je 8) 


the Constitutional Conference, taking note of the 
state of progress of the work underway, established 
the Committee of Ministers on Official Languages. 
The work of these two bodies was to be co-ordinated. 
Hence their discussions will be reviewed in the 
chronological ordér of the five meetings of the 
Sub-Committee and the three of the Committee of 
Marnevsiee races 


(i) The Committee of Ministers on Official Languages 


In February 1969, the First Ministers instructed 
the Committee of “Ministers on O©Tficial Languases! to 
study the "recommendations of the Royal Commission 
on Bilingualism and Biculturaiism, (\togcéther with 
reports on linguistic matters from the Continuing 
Committee of Officials, and, the Sub-Committee on 
Official Languages", and te "consider! both the 
constitutional aspects of linguistic matters and 
the methods of implementation of language policies, 
including the nature of possible federal assistance 
for thas, pucpase.- 


The Hon. Gérard Pelletier, Secretary of State, 
was appointed Chairman of the Committee of Ministers 
and head of the federal delegation. (Mostso2 the 
provinces east of Manitoba were represented by 
their Ministers of Education oT Cultural Atraitec., 
whereas the Western provinces tended to send their 


Attorneys General. Prince Edward Island was the 
only province not represented by a minister at the 
Committee's first two meetings. “The federal govern- 


ment was represented by an average of ten delegates 
at these meétings; amongst the provinces, Ontariaq, 
Quebec, Nova Scotia, New Brunswick and Alberta 

were strongly represented with an average of between 
four and seven delegates per meeting. 
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(ii) The Sub-Committee on Official Languages 


The Sub-Committee on Official Languages, one 
ofGthe first committeas ‘to be established, exhibited 
two different orientations. A distinction must 
therefore be made between its first two meetings 
held in 1968 and the three later ones. In its first 
phase, the Sub-Committee answered only to the Con- 
tinuing Committee of Officials, and its programme 
included the total range of issues related to the 
question of official Languages. Its chairman, 

Mee lack 8... Hodgson io£f the Privy sGouneil Office, 
Lefhtythat. postin October 1968, shottlyvsatter the 
second meeting of the Sub-Committee, and was replaced 
by Mra Jules Léger, Under Secretary. of State. whose 
appointment coincided with the establishment of the 
Committee of Ministers on Official Languages chaired 
Dy, Mes Gerard Pelletier. Both chairner, Pelletier 
and Léger, were to orient the discussions around 
their department's policies. At this time the Sub- 
Committee also ceased to answer to the Continuing 
Committee of Officials and became a service sub- 
committee for the Committee of Ministers, from which 
it received A1ts instructions: 


Apart from the federal delegation, the Sub- 
Committee was composed mainly of officials from 
provincial departments of education, often the deputy 
minister himself. The federal delegation was 
composed of officials from the Department of the 
Secretary of State. “The provinces generally sent 
two, three or four representatives to each meeting, 
and the federal delegation varied between two and 
ten delegates and sometimes more. 


(2) Meetings of the Committee and of the Sub-Committee 
on Official Languages 


eB) Meeting of the Sub-Committee, July 4 and 5, 1968 


At its first meeting, the Sub-Committee on Official 
Languages agreed that its terms of reference, as defined 
by the First Ministers in February 1968, were as follows: 
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Establishment of a special committee to 
examine the Report of the Royal Commission 
on Bilingualism and Biculturalism and the 
views expressed at this Conference on the 
Report, and on other matters relating to 
language rights and their Sfrect awe ps0 
vision in practice, and "Lo consult on 
methods of implementation, including the 
nature of possible federal assistance, and 
on the form and method of constitutional 
amendment. 


More particularly the Sub-Committee alsogunder- 
took a systematic study of the fourteen recommendations 
contained tn’ the’ £2YSt Reportvot therRoyal) Commission 
on Bilingualism and Biculturalism together with the 
methods of implementing these recommendations, 
including the question of financial assistance. 


In the summary record of their discussions at 
the first meeting, which in fact constituted the 
Sub-Committee's report to the Continuing Committee, 
the members of the Sub-Committee agreed to meet 
again to resume their study of the eonstatutionad 
amendments and possible methods of federal assistance 
in the implementation of the recommendations of} ihe 
Royal Commission, and to study a number of other 
issues raised by the Commission's Report. 


(ii) Meeting of the Sub-Committee, October 17 and 18, 1968 


At their July meeting, the members of the Continuing 
Committee of Officials sent ‘a Series) of proposals dealing 
with official languages to the Sub-Committee. At its 
second meeting, the Sub-Committee thus considered various 
proposals from the governments of Ontario, New Brunswick, 
Quebec, Nova Scotia and Newfoundland as well as from the 
federal government, which used the occasion to submit 
its draft statute on the official languages. There was 
fresh discussion on the cost of the administrative 
measures required to implement the recommendations of 
the Royal Commission on Bilingualism and Biculturalism 
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and the possibility of federal assistance to the 
provinces. The Nova Scotia delegation expressed its 
concern regarding the Sub-Committee's work methods, 
expressing the view that greater importance should be 
attached to the practical aspects of the implementation 
of the recommendations of the Royal Commission rather 
than considering more abstract concepts. This comment, 
and the favourable reception it received, was to con- 
tribute to the re-orientation of the Sub-Committee for 
the future. 


Before adjourning, the members of the Sub-Committee 
prepared a report for submission to the First Ministers 
through the Continuing Committee of Officials. ie 
report contained the following four appendices: 


- the principal questions raised during 
the Sub-Committee's preliminary 
examination of the recommendations of 
the Royal Commission on Bilingualism 
and Piculturalism; 


- the deliberations of the Sub-Committee 
on the proposals which the Continuing 
Committee had referred to it; 


= aM account of the diseussions on technical 
and financial assistance for implementing 
the recommendations of the Royal Commission; 
and 


- suggestions concerning the Sub-Committee's 
work programme. 


in general, this report indicated that in the opinion 
of the members of the Sub-Committee, a better under- 
standing of the problems associated with the implementa- 
tion of the recommendations of the Royal Commission would 
be of assistance to those provinces wishing to implement 


programmes in this area. 


The report went on to say that the Sub-Committee 
would resume its examination of the recommendations of the 
Royal Commission concerning the use of the official 
languages in legislative assemblies and municipal govern- 
ments, together with the question of the enactment of 
legislation on the official languages at the provincial 
level. The members of the Sub-Committee would also con- 
sider further the federal government's draft statute on 


Phe OLrtacial, languages. 
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The Sub-Committee would then turn to the defi- 
nition of a formula for financial assistance in 
implementing the recommendations of the Royal Commission, 
and to the study of the nature and possible methods 
for a constitutional amendment related to the issue of 
language rights although some provinces had indicated 
that they did not agree with amendments of this type. 


In their conclusion, the members of the Sub- 
Committee asked to be kept informed of the conclusions 
of the Study Committee on the nacional capltal weston 
in order that they might examine the linguistic. aspects 
related to this question and submit their recommendations 
to the Continuing Committee of Officials. 


The Sub-Committee met briefly in December 1968 
at the time of the fifth meeting of the Continuing 
Committee of Officials te puc the ‘tinal touches on 
its report. The final draft was subsequently submitted 
and accepted officially by the members of the Continuing 
Commeteeer. 


(iii) Meeting of the Sub-Committee, April Loy Ly OF 


This meeting marked the turning point in the Sub=- 
Committee's orientation. ‘Lt’ took place -arter the 
February 1969 Constitutional Conference which had estab- 
lished a Committee of Ministers to study the official 
languages question. The Sub-Committee which was chaired 
by Mr. Jules Léger, Under Secretary of State, would) move 
towards a work programme in which the emphasis was placed 
on the practical aspects of, the official languages 
question. In addition, the Sub-Committee would also 
abandon its relationship with the Continuing Committee 
OF OF fitHals and YTedefine its role as that of avservice 
committee for the Committee of Ministers on OfETretatl 
Languages. 


This third meeting of the Sub-Committee on Official 
Languages lasted only half a day and devoted itself 
primarily to "a Survey or (tie overall work programme in 
the language field. Several delegations then informed 
the Sub-Committee of the progress achieved by the 
provinces, in this area. There was also discussion of 
the ways in which the language programmes of the federal 
and provincial governments could be implemented. The 
members also discussed the mandate of the Committee of 
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Ministers on Official Languages and it was taken for 
granted that the Sub-Committee Should support this 
ministerial committee. A draft agenda for the Con- 
mittee of Ministers was discussed, including proposals 
for the implementation of language rights and a pre- 
liminary study of constitutional guarantees for 
language rights. 


(iv) Meeting of the Committee of Ministers, May 27, 1969 
ee eB ESS, May 21, 1969 


The first meeting of the Committee of Ministers 
on Official Languages was held on May 2/7, 1969. "s The 
Chairman, Mr. Gérard Pelletier, had  ineluded’ the fol- 
lowing items on the agenda: examination of the Com- 
mittee's terms of reference, examination of the pro- 
posals of the various governments for the implementation 
of official language programmes, preliminary considera- 
tion of a constitutional guarantee of language rights, 
future work programme of the Committee of Ministers on 
Official Languages, examination of the terms of ref- 
erence of the Sub-Committee on Official Languages and 
its work programme and the report to the Constitutional 
Conference. 


The initial formulation of the terms of reference 
of this Committee, as set out at the second meeting of 
the Constitutional Conference, was amended slightly to 
read as follows: 


a) to study the recommendations of the 
Royal Commission on Bilingualism and 
Biculturalism, as well as reports from 
the Continuing Committee of Officials 
and its Sub-Committee on Official 
Languages; 


b) to consult on methods of implementation 
of language policies and programmes, 
including the nature of possible federal 
assistance for this purpose; 


c) to study the question of constitutional 
guarantee of language rights; 


d) to report to the Constitutional Conference 
on the outcome of its deliberations. 


In general, the provinces expressed their agree- 
ment with these terms of reference, with the proviso 


116 


that attention should be given to the effects of the 
Royal Commission's recommendations on the provinces 
as well as on the federal government. 


The second item on the agenda for this meeting 
of the Committee of Ministers was an examination of 
governments' proposals for the implementation of Crercdial 
languages policies. This question was to be one of the 
nain topics of the Committee's deliberations, focussing 
on the extent of the financial assistance which the 
federal government was prepared to grant to the provinces 
for their language programmes. No agreement was reached 
on the issue at this meeting, partly because the federal 
delegation wanted more information regarding the nature 
and scope of the provinces’ language programmes before 
revealing the extent of the financial assistance it was 
prepared to make available. For their part, many Oi, che 
provinces wished to know how much the federal government 
would contribute before establishing their language 
policies. the eventual solution to this issue Wat be 
described below. 


The third item on the agenda involved they, pres 
liminary consideration of a constitutional guarantee 
of language rights. This “preliminary consideration" 
did not enable major decisions to be taken on the issue, 
and the ensuing discussion amounted in effect to an 
exchange of views. A number of delegations were vehem- 
ently opposed to any attempt to include language rights 
in the constitution, pointing out that the provision of 
language guarantees was a matter for the provinces. 
Other delegations supported the proposal in view of the 
improved guarantees that such a constitutional provision 
would offer to French-speaking Canadians. The Chairman 
terminated the debate with the suggestion that the 
members of the Committee might first attempt to agree 
on a definition of language rights before examining the 
nature of any protection which the provinces might 
offer in this respect. It was also noted that it would 
be possible to consider this second aspect if it could 
be divorced, for the time being, from the constitutional 
aspect. 


The work programme of the Committee of tMinveters 
constituted item four on the agenda. in this respecct 
the Chairman suggested that the Committee might meet 
in September and November to continue its work. 
Ultimately the Committee would only meet once more 
in 1969, on November 6. It was expected that at 
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that time the Committee would study the reports of 

the Sub-Committee regarding the recommendations in 

the first two volumes of the Royal Commission's Report, 
new proposals concerning financial and technical assist= 
ance and any form of guarantee for language rights which 
Seemed practical. 


Items 5 and 6 on the agenda did not give rise to 
much discussion. The first involved consideration of 
the terms of reference of the Sub-Committee on Official 
Languages and its work programme. There was general 
agreement that the Sub-Committee should assist the 
Committee of Ministers in its study of technical ques- 
tions. The Chairman also Suggested that the Sub- 
Committee might meet in July and October in order to 
study the recommendations contained in the second Report 
of the Royal Commission on Bilingualism and Biculturalism. 
Finally, the delegates approved an interim Leport ito 
the Constitutional Conference. 


It should be noted that the meeting of the Sub- 
Committee on Official Languages planned for July, which 
was to have been held in St. John's, Newfoundland, was 
cancelled at the Jdast minute. This would have been the 
only occasion of a sub-committee meeting outside Ottawa. 


(v) Meeting of the Sub-Committee, October 2 and 3, 1969 


In accordance with the request of the Committee 
of Ministers at its first meeting, the fourth meeting 
of the Sub-Committee on Official Languages concentrated 
On an examination of the recommendations contained in 
the second volume of the Report of the Royal Commission 
on Bilingualism and Biculturalism. Since the second 
volume dealt with education, several provinces sent 
delegates from this department, including a number of 
deputy ministers. Invitations had also been sent to 
Mr. Davidson Dunton, Mr. Jean-Louis Gagnon and 
Mrs. Stanley Laing of the Royal Commission to explain 
to the members of the Sub-Committee the major principles 
underlying the second volume and to reply to any ques- 
tions which might be raised. 


After the members of the Royal Commission had com- 
pleted their presentation, the Sub-Committee considered 
the forty-six recommendations contained in the second 
volume. Although the delegates were unable to comment 
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on all the recommendations, they nevertheless suc-— 
ceeded in making considerable inroads into the subject 
matter. On the issue of language Pichtsé, the sup- 
Committee noted that the terms of reference of the 
Committee of Ministers established at the Constitutional 
Conference in February 1969 made particular mention of 

a study, of the constitutional aspects of the of ftcial 
languages question. The Sub-Committee therefore decided 
to suggest that the Committee of Ministers might like to 
study at its next meeting the priority; to. be accorded to 
the various aspects of language rights, including the 
constitutional aspects which had been feferred, to,it by 
the Constitutional Conference. The federal delegation 
agreed to prepare a study on the question of language 
rights. 


Following this meeting of the Sub-Committee, the 
Secretariat was to prepare a report on behaditn Ota ie 
Sub-Committee to be submitted to the Committee of 
Ministers on Official Languages. This report reviewed 
the recommendations contained in the First vVolLune. = 
official languages - of the Report of the Royal Com- 
mission, noted the extent to which the various provinces 
had implemented these proposals and indicated each 
delegation's point of view. The report also reviewed 
the Sub-Committee's discussions on the second volume - 
education = of the, Report of, the Royal Commission. 


(vi) Meeting of the Committee of Ministers, November 6, 1969 


The second meeting of the Committee of Ministers 
on Official Languages was held on November 6, LI69Ix 
The agenda contained five items: 


a) Consideration of federal and provincial 
proposals for financial and technical 
cooperation in implementing the rec- 
ommendations contained in Book II of the 
Report of the Royal Commission on Bilin- 
gualism and Biculturalisn; 


b) Consideration of the report of the Sub- 
Committee on the recommendations of the 
Royal Commission on Bilingualism and 
Biculturalism;3 


e). Consideration of ithe Sub-Committee's 
request for guidance concerning its work 
DrIOLri eles; 
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d) Report to the Constitutional Conference; 
e) Future Work Programme. 


The main interest of this meeting of the Committee 
of Ministers revolved around the federal proposal for 
financial and technical assistance to the provinces for 
implementing the language policies formulated by the 
Royal Commission. In his opening statement to the 
meeting, the Chairman, Mr. Gérard Pelletier, announced 
that his government endorsed the recommendations con- 
tained in .Book. LL. .ofthe Royal Commission's Report con- 
cerning the federal government's responsibilities, and 
that it was prepared to allocate $50 million over a 
Oneryear period to assist in their implementation. 

The statement was read in the House of Commons on the 
same day, in view of the substantial expenditures 
which would be incurred. (This had been preceded on 
the) previous day by a brief meeting of the advisors 

to the ministerial delegates, during which the federal 
government had revealed its plans.) According to 

Mr. Pelletier, his government's proposal was to serve 
as pa) jbasis. fon discussions ditewas mot tatended: to 
express a rigid position and the entire question was 
open to negotiation. However, the amount of money 
allocated by the federal government - $50 million - 
indicated the extent of its commitment to this policy. 


The provinces' reactions to the federal proposal 
were mixed. While the majority welcomed the announce- 
ment of the federal government's position on the 
recommendations of the Royal Commission, several delega- 
tions expressed regret that there had been a public 
statement in addition to the announcement to the 
Committee of Ministers, thus opening the question to 
public scrutiny before there had been any preliminary 
negotiations. Other criticism concerned the inadequacy 
of the federal government's offer, the lack of retro- 
activity (the programme was to start in January 1970, 
whereas certain provinces wished to claim grants to 
offset the cost of measures undertaken prior to that 
date), and the federal government's intrusion through 
the programme into education, an area of provincial 
iiriediction. These criticisms and, reservations 
were counter-balanced however by the considerable 
interest shown by some provinces in the federal pro- 
posal, which, they felt, would contribute significantly 
to the achievement of the goals set by the Royal 
Commission on Bilingualism and Biculturalism. It was 
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eventually agreed that the provinces would immediately 
begin bilateral or multilateral negotiations with the 
federal government concerning the details of the pro- 
posal. In short, the money was there - $50 militon of 
4t = and it was now 4 “question of deciding how it would 
be shared. 


Other items on the agenda of the Committee of 
Ministers were quickly dealt with. The delegates took 
note of the report of the Sub-Committee on the "rec= 
ommendations of the Royal Commission. The Sub-Committee 
was then instructed to continue its study of the question 
of technical and financial assistance, "without omitting 
the constitutional aspects which might, however, be 
deferred until later." The Committee of Ministers 
also approved an interim report for submission to the 
First Ministers at the next meeting of ‘the Consitutional 
Conference. 


The last item on the agenda dealt with the work 
programme of the Committee of Ministers. It was decided 
that the prime concern in the immediate future would 
be the bilateral negotiations between the federal 
government and the provinces concerning financial 
assistance. A number of ministers noted, however, 
that bilateral and multilateral negotiations with 
the federal government on this subject could obscure 
the constitutional aspects of the language issue. Un 
reply it was agreed that it would be artificial to 
divorce the examination of financial assistance from 
the constitutional aspects, and that it would also be 
necessary to undertake a definition of language rights 
and the kind of guarantees which could be provided 
for “them: 


(vii) Meeting of the Committee of Ministers, May 25, 1970 


As had been planned, the federal government 
pursued its bilateral negotiations with the provinces 
regarding the distribution of the 50) milion "for ene 
promotion of bilingualism. As a result of these meetings, 
a mumber of governments submitted concrete proposals con- 
cerning the federal-provincial programme for co-operation 
on bilingualism in the area of education, at which point 
Mr. Pelletter decided that the time was appropriate, to 
convene the Committee of Ministers to study these pro- 
posals. The first date suggested was Apr wie C2, * 97-0. 


but the meeting was postponed until May 25 because of 


the April 29 elections in Quebec. The very full agenda 
The first item eoneerning the 


could not be fully covered. 
programme for federal-provincial co-operation, as 
well as item 5 - the report to the Constitutional 
Conference - were discussed. However, the delegates 


did not have the time to review the following subjects: 


implementation of the programme and future consulta- 
tions required, the other recommendations in Book II 
of the Report of the Royal Commission concerning 
federal-provincial co-operation in the area of educa- 
tion, the future programme of work of the Committee of 
Ministers and the future role and the programme of 
work of the Sub-Committee. 


The discussion at this third meeting» of the 
Committee of Ministers began with an examination of 
well-defined and acceptable language objectives. 
After several comments which were concerned more with 
form than with substance, the Committee agreed on 
the following objectives: 


=4 0) eCnstre, in sovfar’ asi at is *feasibile, 
that all Canadians have the opportunity 
to educate their children in the official 
language of their choice; 


= = to ensure; in’ so £ar? as at is feasible, 
that school children in Canada are 
Civen ther opportunttys to Hearne asa 
second language, the other official 
language of Canada. 


The delegates then examined the formula sub- 
mitted by the federal government for the distribution 
of the’ $50 million allocated for bilingualism pro- 
grammes. Thais anivtrval formula did not meetywi eh 
general approval and Mr. Pelletier agreed to modify 
TIS The delegates were much more receptive to the 
new offer and they agreed to submit it to their 
governments for study. The Committee of Ministers 
also agreed in principle, subject to subsequent ‘con- 
sultation as to the detailed application of the pro- 
gramme, that the grants should apply to the following 
areas of education: 
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- officially recognized and provincially 
supported teaching at the elementary and 
secondary levels; 


- provincially recognized technical 
instruction at the secondary level; 


- credit courses for adults at the 
primary and secondary levels; 


- correspondence courses recognized by 
Departments of Education; 


- sofficially» recognized specialized courses 
for the blind and the deaf; 


- post-secondary education (other than 
university) diploma students (e.g., CEGEP, 
community colleges and technical 
institutes). 


The delegates agreed to recommend to their res- 
pective governments the adoption of this formula ca ere aie | 
trial period of eighteen months, after which it would 
be re-evaluated in the light of the experience gained. 


The federal government also stated its readiness 
to participate in the future in certain special projects 
in those provinces which were not as advanced in the 
area of education in the second language in orderp eo 
help such provinces meet the objectives which had been 
recognized. This participation would be conditional 
on the availability of finances for the special pro- 
jects from funds left over after the implementation 
of the grant programme described above. 


Although forced due to lack of time to omit several 
of the items on the agenda, the ministers agreed,  never- 
theless, to instruct the Secretariat to prepare a draft 
report for their comments, so that a, definitive) report 
reflecting the opinions expressed by the members of the 
Committee of Ministers could be submitted to the First 
Ministers at the next meeting of the Constitutional 
Corference. In contrast to other meetings, the ministers 
issued a press release describing the events of the day, 
without, however, revealing the details of the formula 
which had been adopted in principle during their meeting. 
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(viii) Meeting of the Sub-Committee, bpre 5 “and 6-31 o 7k 


Eighteen months elapsed between the fourth and 
fifth meetings of the Sub-Committee on Official 
Languages. At the fifth meeting, again chaired by 
Mr. Jules Léger, the delegates continued their examina- 
tion of the financial implications of the recommenda- 
tions contained in the second volume of the Report of 
the Royal Commission on Bilingualism and Biculturalisn. 
Among other questions, they studied the subject of 
programmes at the university level, official minority 
language teacher training, language training centres 
and language research. 


A large number of proposals concerning these 
questions received the approval in principle of all 
the members of the Sub-Committee who attended the 
meeting. The Chairman then pointed out that ministerial 
approval should be obtained as quickly as possible, and 
undertook to provide the members of the Sub-Committee 
with a tentative draft of their report to the Committee 
of Ministers in order that confirmation of their agree- 
ment on the proposals studied could be received. 


Conclusions 


This completed the activities of the Committee of 
Ministers and the Sub-Committee on Official Languages. 
Because of the turn of events following the Constitu- 
tional Conferences in February 19/71 and in Victoria, 
these committees were not to meet again. The ministers 
and their officials therefore had no further opportunity 
to consider the important question of the constitutional 
guarantees to be accorded to the official languages, as 
requested by their terms of reference. Nevertheless, 
at their Victoria meeting, the First Ministers would 
reach agreement on a number of constitutional provisions 
relating to language rights (see Appendix B). The 
Committee of Ministers on Official Languages and its 
Sub-Committee had also succeeded in implementing several 
of the recommendations formulated by the Royal Com- 
mission with respect to bilingualism programmes. 
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(1) 


Fundamental Rights 


General 


The issue of fundamental rights, like that of the 
official languages, occupied the attention of the First 
Ministers from as early as February 1968. At that time, 
the Hon. Pierre Elliott Trudeau, who was then federal 
Minister of Justice, tried without success to have the 
Conference adopt a draft constitutional Charter of 
fundamental rights, which would have been guaranteed 
by the constitution. The question was subsequently studied 
by the Continuing Committee of Officials ate its first four 
meetings. In a report submitted to the First Ministers in 
February 1969, the members of the Continuing Committee in- 
dicated that the draft constitutional guarantee of the 
various rights and freedoms examined by them had raised a 
number of practical and technical questions requiring 
detailed attention. The idea of creating a sub-committee 
for this purpose was then advanced. However, the Constitu- 
tional Conference felt that the work in this area had 
reached a stage where the political element should carry 
more weight, and the issue of fundamental rights was there- 
fore transferred from the Continuing Committee of Officials 
to a new Committee of Ministers on Fundamental Rights. 
Several months later, this Committee established a Sub- 
Committee on Fundamental Rights. The Committee Of Ministers 
met twice and the Sub-Committee five times, as follows: 


- first meeting of the Committee of Ministers, 
May .2G. and, 129) 19.6915 


- second meeting of the Committee of Ministers, 
November 3 and 4, 1969; 


- first meeting of the Sub-Committee, 
February 4, 09:70; 


- second meeting of the Sub-Committee, 
Mam cihee2 Olena 9 20K 


- third meeting of the Sub-Committee, 
Juire plrcatidy 2.5, 19)7.0:; 


- fourth meeting of the Sub-Committee, 
June’ .29, 1970; and 


- fifth meeting of the Sub-Committee, 
September 28, 1970. 
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(2) Meetings of the Committee of Ministers on Fundamental Rights 
ar ee Oe EU wen es Rights 


The terms of reference of the Committee of 
Ministers on Fundamental Rights, as defined by the 
First Ministers in February 1969 and agreed upon by 
the members of the Committee, were as follows: 


The Constitutional Conference noting the 
various views and the general interest that 
have been expressed with regard to guarantees 
of human rights, including those views 
brought before the Continuing Committee of 
Officials, agrees that a Committee of 
Ministers should be established to study 

all matters relating to fundamental rishts, 
including the question of entrenchment of 
such rights in a constitutional charter. 


The Hon. John Turner, at that time federal 
Minister of Justice, assumed the chairmanship of the 
Committee and leadership of the federal delegation. 
Most provinces were represented either by their 
Attorney General or Minister of Justice. Prince 
Edward Island, however, did not appoint a ministerial 
representative to the first meeting and was not rep- 
resented at the second, and Alberta failed to send 
a minister to the second meeting of the Committee. 
The federal government, Ontario and Quebec sent the 
largest delegations, with an average of between five. 
and eight delegates, followed by Nova Scotia, New 
Brunswick, Manitoba, Alberta and British Columbia 
whose delegations normally included three or four 
members. The other three provinces sent smaller 
delegations. 


At its two meetings, the Committee of Ministers 
on Fundamental Rights deliberated on the principle of 
entrenchment and studied certain fundamental political 
and legal rights, together with the implications of 
entrenching) ithem in. thes constitution., The. ministers 
did not, however, discuss economic and egalitarian 
rights. or .a number of other categories of rights. 


The Committee's deliberations were based largely 
On a proposal of the federal government detailing the 
type of provisions which could be included in a charter 
of human rights to be entrenched in the constitution. 
Proposals from the majority of provincial governments 
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were also studied. The Committee also considered two 
special studies, undertaken under the auspices of 
certain delegations, analyzing the implications of 
entrenchment and the experience of other countries 
with rights entrenched in their constitutions. 


All the members of the Committee declared them- 
selves in agreement with the goal of protecting the 
rights of Canadian citizens. The differences of opinion 
concerned the methods by which this goal might be 
reached. Three basic methods were put forward: 


a) the entrenchment of a charter of human 
rights in the Canadian constitution; 


b) the entrenchment of a limited number 
of fundamental) rights ‘and’ the -pro- 
tection of other rights through 
federal and provincial legislation, 
with due regard for the distribution 
of powers; 


c) the continuance of the system under 
which rights are protected by federal 
and provincial legislation. 


The Committee also discussed the substance 
of rights which could be guaranteed or protected in 
other ways. 


The discussion of fundamental rights by the 
Committee of Ministers will be examined under three 
main headings: the principle of entrenchment; political 
rights; and legal rights. 


(i) The principle of entrenchment 


Consideration of) specific categories: of rights 
was preceded by a debate on the principle of the 
entrenchment of fundamental rights in the constitution. 
The reactions of the members of the Committee of 
Ministers ranged from acceptance in principle through 
conditional acceptance to categorical opposition. 


The delegations favourable to the principle of 
entrenchment were of the opinion that the rights of 
the individual should take precedence over the rights 
of governments. In theirs view, a: revised. constitution 
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which did not express fundamental rights and values 
would not fulfil the aspirations of the Canadian people. 
This statement of rights would include clear definitions 
and guarantee their protection. The entrenched rights 
would thus form a basis on which each level of govern- 
ment could legislate within its own areas of jurisdiction. 
Entrenchment would protect these rights from any ill- 
advised laws which governments might adopt. Since 
uniform standards would be established, these delega- 
tions maintained that these would contribute to national 
unity and have greater didactic and symbolic reper- 
cussions than ordinary legislation. 


Other delegations, while accepting the principle 
of entrenchment for certain rights, had the following 
Gesenvat ions: 


- entrenchment should not result ina 
transfer of powers from one level of 
government to another; 


=" itewas difficult to discuss entrenchment 
without prior knowledge of how powers 
would be distributed and without knowing 
which level of government would be res- 
ponsible for the legislative protection 
of certain rights; 


- the potential impact of certain Spec tace 
rights could not be assessed in isolation 
from a formula for the amendment of the 
constitution which could be applied to 
these rights; 


- it was necessary to know the limitations 
which would be imposed on certain rights; 


- it was also necessary to know which 
courts would have jurisdiction over 
questions concerning fundamental rights. 


Several delegations, including Quebec, were of the 
Opinion that entrenchment should be studied in con- 
junction with the issues of the distribution of powers 
and the amending formula. 


The delegations which opposed the principle of 
entrenchment, especially British Columbia, Alberta and 
Saskatchewan, did so on the grounds that it ran counter 
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to the principle of the supremacy of Parliament, claim- 
ing that under a parliamentary system, citizens already 
enjoyed these rights and that it was sufficient for 
their representatives in the legislatures to protect 


them. According to this view, the impact of entrench- 
ment would be to transfer this responsibility to the 
courts. It was also noted that entrenchment would lock 


these rights into a rigid formulation which could not 
adapt to changing circumstances. These delegations were 
of the opinion that the Canadian system had functioned 
well without entrenchment. They stated, moreover, that 
there was insufficient proof that the citizens of 
countries where these rights were guaranteed were freer 
than those of countries where they were not written 

into the constitution. 


There was considerable discussion within the Com- 
mittee of Ministers concerning the impact of entrench- 
ment on the role of the courts. Some members claimed 
that entrenchment would result in a transfer of res- 
ponsibility for policy on fundamental rights from the 
legislature to the courts. This would enable judges to 
impose their personal values and to decide complex 


social issues without sufficient inquiry. This would 
be a substitution of the American system of judicial 
review for the present Canadian one. The proponents 


of this opinion) further witated ithatitehene! would then 

be a considerable increase in the number of time- 
consuming and futile cases before the courts. Entrench- 
ment would also represent a setback for the cause of 
Canadian identity, as a result of reference to American 
legal precedents and policies. In answer to these 
opinions, a number of delegates expressed the view that 
the American experience with its. bill of rights was not 
directly applicable to Canada because of the marked 
differences between the two political systems, particu- 
larly with respect to responsibility for criminal law 
and residual powers. The point was also made that there 
had always been judicial review in Canada of the rights 
presently included in the British North America Act, 

and that consequently the entrenchment of certain 
additionalyrightsswouldenot, sof ji Geel fpanovuh tox 

new delegation of authority to the courts. 


A number of alternative solutions to entrenchment 
were also put forward during the discussions of the 
Committee of Ministers. Mention was made, among other 
things, of the establishment of human rights commissions, 
the appointment of ombudsmen and the establishment of 
permanent law reform commissions. 
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(tee) SePo Lita call rights 


There was general agreement that the category of 
fundamental rights should include the following: 


- freedom of conscience and jeu katvers tonne 


- freedom of expression (including freedom 
of speech and of the press); 


~ freedom of assembly and association; and 


- the right to free elections at maximum 
intervals. 


The ministers were unanimous in their support of 
the entrenchment in the constitution of the eso een tO 
hold free elections at maximum intervals of five years 
at both the federal and provincial levels. A number of 
delegations felt that the guarantee of this right would 
be sufficient to protect the exercise of other political 
freedoms without the need to entrench them in the con- 
Sitesi On. Such a guarantee could be instituted by 
extending to all the provinces the present constitutional 
provisions in force for the House of Commons and the 
Ontario and Quebec legislative assemblies. Diwa'seet Gist. 
however, that this modification should not impede the 
power of Parliament and of the provincial legislatures 
to define the pattern of representation. : 


The discussions also revealed that the majority 
of delegations were prepared to approve the entrench- 
ment of the three other political rights quoted. In 
some cases, this approval was dependent on the formu- 
lation of appropriate constitutional provisions as well 
ae.01 ObLher aspects of the constitution, particularity 
in relation to the amending formula and the distribution 
of powers. A number of delegates expressed the view that 
these three political rights were so fundamental that 
Canadians) took them for granted, although their entrench-— 
ment in the constitution would bring them to the attention 
Oretaeeaand help to, clarify ‘their, meaning. (aliteim entrench- 
ment would also have an effect on private and public 
acts and protect minorities from certain temporary acts 
Ofmst heaipart ol the majgonity..° ©t would. sim addition, 
enable the courts to study the implications of the 
rights in question when cases arose in this connection. 


130 


However, it was pointed out that the exercise of 
the rights of the individual should not infringe on the 
rights of others, , and that,it would therefore be nec- 
essary to recognize certain implicit restrictions. 
Certain delegations felt that a simple, general declar- 
ation would be sufficient to define the rights in the 
constitution, while others favoured a definition includ- 
ing the legal limitations found in certain international 
charters. 


A number of ministers expressed reservations with 
regard to the effect the entrenchment of political 
rights would have on the distribution of powers. It 
was stated that constitutional guarantees should never 
constitute an indirect method of altering this distri- 
bution. It was. also. noted that the, question of, jutis— 
dictional conflicts in-the ,administration -and applica-— 
tion of guaranteed rights should be studied in all its 
aspects. 


Although a majority of the delegations were pre- 
pared to approve the principle of entrenching the three 
above-mentioned political rights in the constitution, 
they did not feel that they could commit themselves to 
final acceptance before knowing the details of the 
amending formula. The flexibility of this formula would 
determine the ease with which changes could be made and 
also reflect the degree to which responsibility for 
the protection of fundamental rights would pass from 
the legislative assemblies to the courts. 


in contrast to the majority view, the British 
Columbia, Alberta and Saskatchewan delegations expressed 
the opinion that the experience of other countries 
showed that the entrenchment of these three political 
rights would have no appreciable practical value. They 
felt that the experience of the American bill of rights, 
in particular, had demonstrated that entrenchment was 
not an effective method of solving problems concerning 
fundamental rights. 


The Committee of Ministers agreed that the next 
stage of its work should include the definition in 
greater detail of the substance and the limitations 
of these three political rights. These definitions 
should be developed with a view to their inclusion in 
the constitution, an case this should’ subsequently ibe 
decided upon. The decision was therefore taken to 
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establish a Sub-Committee to conduct the preliminary 
studies. In addition to drafting definitions, the 
Sub-Committee would have to decide whether these rights 
Should be couched in general terms or whether they should 
include specific limitations. 


(iii) Legal rights 


A list of legal rights which could be entrenched 
in the constitution was submitted by the federal delega- 
tion at the first meeting of the Committee of Ministers 
on Fundamental Rights. It was noted that these rights 
were taken to a large extent from the Canadian and 
Saskatchewan bills of rights and that the list included 
positive rights and rights to protection through due 
process. The discussion within the Committee, however, 
revolved principally around the need to guarantee this 
category of rights rather than the substance of any 
Specific right. 


A number of ministers felt that the entrenchment 
of legal rights constituted a concrete way of guaran- 
teGing thevequality? of’ all Canadians’ before thes law. 

It was apparent from the discussion, however, that the 
majority of delegations were not in favour of the 
entrenchment of these rights. In their view, the 

common law tradition already ensured an adequate degree 
of flexibility which might be lost by incorporating 
these rights into the constitution. It was also pointed 
out that the Criminal Code and the relevant provincial 
laws guaranteed sufficient legal protection to Canadians. 
If proof could be offered that Canadians did not at 
present enjoy equal protection before the law, it would 
be preferable in the short term to consider amending 

the laws in question. 


The delegations which were opposed in principle 
to the entrenchment of legal rights in the constitution 
claimed that this would affect the discretionary power 
of the courts and alter the entire legal system. Some 
delegations expressed in addition the fear that entrench- 
mentiwould have the effect.of introducing? certain 
inherent weaknesses of the American system of judicial 
review. There was also the possibility that entrench- 
ment would enable constitutional objections to be raised 
in the courts to retard the progress of cases before 


them. 
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The Committee agreed, nevertheless, that it was 
important to clarify the meaning of certain expres- 
sions, such as "the law of the land", "the principles 
of fundamental justice”, and "due process". The Sub- 
Committee was therefore requested to study the meaning 
and implications of the concept of due process in 
terms of both substance and procedure. Although the 
majority of the delegations were not in favour of 
entrenchine, Lecaleriches ine elemcOMnele CULO. mE lec 
Committee of Ministers agreed that the question was 
worthy of further study. The Sub-Committee was there- 
fore entrusted with the task of reconsidering whether 
certain legal rights should be written into the con- 
stitution or simply protected by federal and provincial 
legislation. 


Conclusions 


The Committee of Ministers on Fundamental Rights 
had planned to meet again in the autumn of 1970, but 
as a result of the events of October of that year did 
NOt, dor Sor Ministerial consultations continued, 
however, within the framework of the preparations for 
the Victoria Constitutional, Conferences, ati whach? the 
question of fundamental rights was to be discussed. 
Consultations on this issue were concluded at Victoria 
with the’ decision of the First Ministers to include a 
Hhimber of (political rights, inaadgconstitutionals charter 
(see Appendix B). 


Meetings of the, Sub-Committee) one Fundamental Rights 


Upon its establishment at the second meeting of 
the Committee of Ministers on Fundamental Rights, the 
Sub-Committee on Fundamental Rights was entrusted, as 
we have seen, with three specific tasks: to define the 
substance and the limitations of fundamental political 
rights; to explore the question of whether certain 
legal rights. should be; entrenched in the constitution 
or simply protected by federal and provincial legis- 
lation; and to study the clauses regarding due process, 
establishing the distinction between substance and 
procedure. 
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The Sub-Committee was chaired by Nrs + Te Bs satth 
of the federal Department of Justice, who was assisted 
by Dean Tarnopolsky of the University of Windsor acting 
as adviser. The provinces were predominantly repre- 
sented by officials of provincial Departments of 
Justice and law professors. Professor D.A. Schmeiser 
of the University of Saskatchewan represented the 
governments of British Columbia, Saskatchewan and 
Alberta. At no time were there more than fourteen 
delegates. The federal government, Ontario and Quebec 
sent the largest number of participants with an 
average of two or three members each. Prince Edward 
Island was represented at the first two hettanee von ly, 
and Newfoundland did not participate. 


The following will attempt to summarize the 
substance of the Sub-Committee's discussions, after 
which a brief summary of its most important contribu- 
tion, its report to the Committee of Manas tiedscrenn wield: 
be given. 


The first meeting of the Sub-Committee on 
Fundamental Rights was held in Februety L070 eart 
was essentially an organizational meeting, at which 
the delegates reviewed their terms of reference and 
agreed to prepare a briefing book on political rights 
to be available at their next meeting. The Secretariat 
agreed to assemble excerpts from the constitutions of 
other countries and to compile the documentation to 
come from delegations and other sources. 


The delegates| met again one month» later, in 
Wiglag@ly INS)VHO) It was then proposed that the Sub-Committee 
examine current definitions of the substance and the 
Fimitationshof politicalerightS existingsin other 
countries and under international conventions. has 
would enable an order of preference to be established 
for each type of text, taking into account the implica- 
titonssoLne the wording tofseach. It was also agreed at 
this meeting that a detailed report would be submitted 
to the Committee of Ministers on the relative value of 
Give aro Olms! efOrmu la si. 


(Nie ales) jelayigeral wiksQeieutayes Satie Mihokeys aLCMMO, Gelay=t “Sioiln= 
Committee examined a draft report setting down its 
views and recommendations in the area of political 


rientss 
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At. its, fourth meeting! on Vane 29441197047 rhe 
Sub-Committee proposed modifications and additions 
totthes pecond drafbiof, lis: report’ to then Committ ce 
of Ministers. As expected, paragraphs were added 
on political) bills) of * rights with |several! variations 
1h, ABomennye In addition, the Sub-Committee concluded 
that the: question of voting* rights) should be referred 
to the ministers for more detailed instructions before 
it was discussed. 


The Chairman informed the delegates at the 
fifth meeting in September 1970 that the Sub-Committee's 
report was complete, and it was agreed that it should 
be submitted to the Committee of Ministers as quickly 
as possible. The delegates also considered the question 
of due. process and legal rights; they were or ihe 
opinion that it was impossible to separate these two 
questions, since they appeared to approach the same 
issues but from different directions. 


In view of the importance of the Sub-Committee's 
report, Its. main outlines should be déscriped.. Ihe 
report was/invtwolparts, thenéirete presenting the views 
of the Sub-Committee on the substance and the limita- 
tions of certainifundamentalspotitacalisightses The 
second part enumerated the various forms under which 
these rights might be expressed in the constitution or 
ina bill of fundamental rights. “Sinceritecould, not. assume 
the existence of a general agreement on entremchment, the 
report !lLimited itself tosacdeserzrption Gi the possibile 
effects which the %¢@uatanteeing *6& (poltteicallrichts 
might have on the legislation currently in force. 

This "guarantee" was envisaged as one in which certain 
fundamental freedoms would be assured by constitutional 
provisions which could not be changed by normal 
legislative means. The report did not deal with the 
question of amending formulas, nor did it consider 

the distribution of legislative powers regarding 
fundamentalefireedoms: sASifor, thelway invwhichscthe 
political rights should be stated, the Sub-Committee's 
report opted for’a short positive declaration, 
accompanied by a general limitation, in the following 
manner: 


iss 


1. In Canada every person has the following 
fundamental freedoms: 


20) freedom of thought, conscience and 
relip ion, 


b) freedom of opinion and expression, and 


c) freedom of peaceful assembly and of 
association. 


2. The exercise of these freedoms may be sub- 
ject only to such limitations as are 
prescribed by law and as are reasonably 
justifiable in a democratic society in the 
interests of national security, public 
safety, health or morals: or the .funda- 
mental rights and freedoms of others. 


Conclusions 


After their report was completed in September 
1970 the members of the Sub-Committee on Fundamental 
Rights did not meet again, mainly because the 
Committee of Ministers was not itself subsequently 
convened to redefine the Sub-Committee's terms of 
renerence. )Although dt was therefore not poseibie 
for the ministers to receive the Sub-Committee's 
beport) formally, the’ document. would be used in drafting 
the articles on fundamental political rights included 
Piwehe Victoria Ghar ter. 


(Gus The Judiciary 
(Ci)io General 


Lt will be remembered that, at the first meeting 
of the Constitutional Conference in February 1968, the 
First Ministers set themselves the task of studying 
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the "reform of institutions linked with federalism, 
including the Senate and the Supreme Court of Canada". 
In accordance, with shinies: decistom sy tie: Continuine 
Committee of Officials undertook a preliminary study 
of) ithe rpsubypect),. prinedipa Uicy gate gbts, Lite meet ime in 
December 1968. Following the submission of this 
Committee's report, the First Ministers) decided in 
Februany (1969, to wfiormea Committee of Ministers on 

the Judiciary with the following -terms of reference: 


The Constitutional: Conference agrees that: 


a), «sThe Consitiistut fon ishould provide thor the 
independence of the Judiciary; 


b)°» A Commi teee: of Mindisitiers. ishould, jtaking 
into account the views and proposals of 
the various governments, consider further 
provistonis) concerning: thermupreme Court 
and the Mudicmeary.. 


As had been the case with the Committee of 
Ministers on Fundamental Rights, the federal Minister 
of Justice, the Hon., John Tunner,- was:mamed Ghaiinan 
of) this wew Committee. The vac.t) majjorbty vof his 
provincial colleagues were Attorneys General or 
Ministers of Justice. The federal delegation was 
again the most numerous, with an average of eight 
delegates per meeting. Most of the provinces sent 
delegations numbering between three and six members. 
Prince Edward Island was the only province which did 
not sent a ministerial delegate to the Committee's 
ilies WSS we ase ee 


Meetings of the Committee of Mindsters on the Judiciary 


The first meeting of the Committee of Ministe¢rs 
on, the Judiciary. was; held on May 29. L969 2 gstines? was 


followed by a second meeting on November 4, 1969. The 
following paragraphs describe the discussions at these 
two meetings. These discussions were followed in each 


eCasie (byscal report wo ithevbar sit Minmisteme: 


One of the main questions considered was a Quebec 
proposal concerning the merits of a separate constitu-— 
tional court, with at’ least ‘two thirds .of ~the, judges 
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appointed by the provincial governments, which would 
have the specific task of settling constitutional 
disputes between the federal and provincial govern- 
ments. The reaction of the other delegations to this 
proposal was mixed. A number of delegations recognized 
that the proposal had a certain underlying logic once 
certain premises regarding Quebec's cultural and poli- 
tical aspirations were assumed. In this perspective 
many delegations expressed a desire to study the Quebec 
document in more detail, pointing out that they had not 
yet finalized their own views on the question. 


Other delegations, however, while admitting the 
importance of the question of the Supreme Court's 
credibility, expressed their disagreement with the 
Uieper proposal. mentionime in particwlar chesdis— 
ficulty a constitutional court of this type-weuld 
have in adjudicating on constitutional issues which 
would be thus removed from their overall context. In 
addition, a number of ministers felt that legal pro- 
ceedings would be slowed down if cases before 
magistrates' courts were interrupted to await the 
settlement of constitutional questions, as foreseen 
in the Quebec submission. Several delegations also 
expressed the belief that a court of this type would 
become an arbitration board rather than a court of 
justice, since the judges might consider themselves 
representatives of the governments which had appointed 
them instead of impartial arbiters of the law. Finally, 
during discussion on other bodies which might replace 
a constitutional court, a number of delegations ex- 
pressed the view that they were satisfied with the 
present arrangement for the adjudication of constitu- 
tional issues under which the Supreme Court acted as 
the court of final appeal on all questions. The New 
Brunswick delegation nevertheless proposed that the 
feasibility of re-organizing the Supreme Court of 
Canada be studied, with a division of the Court’ into 
three chambers responsible respectively for common 
law, civil law and constitutional law matters. The 
government of Manitoba suggested, in one of its pro- 
posals, the creation of a judicial committee composed 
of members of a reformed Senate representing the 
interests of both the federal government and the 
provinces. According to this proposal the Senate 
judicial committee could have original jurisdiction 
with respect to constitutional questions referred to 
it and final appellate jurisdiction on such questions 
from the Supreme Court of Canada. 


tH 


Another important question studied by the Com- 
mittee of Ministers was the appointment of judges to 
the Supreme Court of Canada. Several delegations ex- 
pressed the opinion that certain modifications to the 
present system would be in order, particularly with 
respect to the participation of the provincial govern- 
ments. One proposal was that the federal government 
should consult regarding these appointments with nomin- 
ating commissions in each area of the country. In 
this context, a number of delegations expressed a conm- 
mon interest in a regional concept of the method of 
appointment. The ministers also considered the federal 
government's proposal that appointments of Supreme 
Court judges could be approved or rejected by a reformed 
Senate. The question of the method of these appoint- 
ments would be taken up again by the First Ministers 
at the Victoria Conference. 


Several delegations approved the principle that 
the jurisdiction of the Supreme Court of Canada should 
be written. into vthe- constitution, although Lt was, tele 
that it would) bev dirticult, to do this, in. 4 actavlied 
Manner since a degree of flexibility would always be 
necessary in constitutional provisions of this type 
One delegation, however, expressed the fear that any 
attempt to define the powers of the Court in the con- 
stitution would result in excessive rigidity. It was 
nevertheless conceded that it would be necessary for the 
federal government to enact legislation in which the 
powers of the Supreme Court would be defined within 
the limits prescribed by the constitutional provisions. 


It was also suggested that the procedure for the 
appointment of judges to the Supreme Court should be 
laid down in the constitution. As to the number of 
judges, it was pointed out that if regional repres- 
entation was to be increased, it would probably be 
necessary to increase the number of seats on the bench. 
Some ministers, however, indicated that this last 
measure would be undesirable, since if the number of 
judges were too large it would take more time for the 
Court to reach decisions. 


Several delegations also declared themselves in 
favour of the federal government's ptoposal that the 
Supreme Court not be bound by the principle of stare 
decisis: 
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The delegates gave general approval to a pro- 
posal that the present constitutional provision con- 
cerning the independence of the judiciary be extended 
to cover the judges of the Supreme Court. ine thas 
context, the Committee of Ministers also agreed to study 
at a later meeting other possible extensions to con- 
stitutional guarantees of the independence of the 
judiciary. 


Planned third meeting of the Committee of Ministers 
on the Judiciary 


In order to discuss in greater detail the Quebec 
government's proposal for the establishment of a con- 
stitutional court, as well as a number of other possible 
solutions, it was agreed that following the second 
meeting of the Committee of Ministers, all the dele- 
gations would send their comments and proposals on the 
subject to the Secretariat before the end of January 
1970. The Secretariat was to assemble and organize 
these comments and circulate them to the members of the 
Committee before the end of February 1970. It would 
then be possible to consult regarding the most efficient 
manner of continuing the work of the Committee. Only 
one delegation, however, was prepared to comment on 
Quebec's position. The Chairman of the Committee was 
therefore obliged to propose a new agenda. On June 11, 
1970, the Secretary of the Conference announced that 
the Committee would meet on August 27 (two weeks before 
the First Ministers' working session), with an agenda 
which could cover either a discussion of the Quebec 
proposal or other questions related to the Supreme 
Court. This meeting, however, would subsequently be 
cancelled in view of the absence of any new elements 
being submitted for discussion. 


Conclusions 


The work of the Committee of Ministers on the 
Judiciary was to remain suspended until the re-opening 
of the question of the Supreme Court of Canada during 
the preparatory discussions for the Victoria Conference. 
hiethnicelast,meetine, the First. Minieters were to reser 
agreement on constitutional provisions relating to the 
composition, jurisdiction and independence of the 
Supreme Court, as well as to the method of appointment 


(see Appendix B). 
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The Senate 


General 


Being one of the seven main areas for study cited 
by the First Ministers at the first Conference in Feb- 
ruary 1968, the Senate, along with fundamental rights 
and the judiciary, was examined by the Continuing Com- 
mittee of Officials prior to the appointment by the 
second Constitutional Conference of a Committee of 
Ministers to examine the issue in greater detail. 


The terms of reference of the Committee of 
Ministers on the Senate, as laid out by the First 
Ministers at the February 1969 meeting and subsequently 
approved by the Committee, read as follows: 


a) To study possible constitutional provisions 
relating to the Senate taking into account 
in particular the following considerations: 


- The Senate could represent in a more 
direct and effective manner than at 
present, the interests of the provinces 
and regions of Canada; 


- This could be achieved through appro- 
priate changes in the method of 
selecting Senators, and by altering 
the tenure “of "office ot Senators: 


— "Lt might “be appropriate for the senate 
to be provided with certain special 
powers in order to make it a more 
effective instrument of federalism, 
while at the same time adjusting its 
Trolein- relation, to Leg istat ton 
generally; 


-" The -dastribution of membership should 
reflect in an equitable manner the 
provinces and regions of Canada; 


- The Government of Canada should con- 
tinue to be responsible only to the 
House of Commons. 
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b) Lol reper ty toothe Wonfterences on the results 
of their deliberations, with appropriate 
recommendations. 


The chairmanship of the Committee was exercised 
Dye: Hons Ot tol Lang. €ederady Mi nidister Of States 
As in the case of the two preceding ministerial 
committees, the tendency for provincial delegations 
was to be represented by either their Ministers of 
Justice or Attorneys General. ~Ad4 governments were 
represented at the Committee's first and only meeting, 
with Prince Edward Island the only delegation without 
a representative of ministerial rank. The federal 
delegation was composed of nine members, Ontario had 
Livers Noway Seo tia ,a New Brunswick, Quebec and Alberta 
LOULrs A Brivti sh) Columbia threes Prinee Edwardeisiends 
Manitoba and Saskatchewan two each, and Newfoundland 
one. 


(2) Meetdner of) thel Committee ofe Minister se-onethe Senate 
on May 26, 1969 


The only meeting of the Committee of Ministers 
omibhe: Senate took place om May 26, 1969.)o The agenda 
was as follows: appointment of senators by provincial 
LOVeLMiente: ot ermeiof).of fice) of¥:senatorss representation 
in the Senate and the responsibilities of the Senate. 


During the discussion of the proposal for the appoint- 
ment of senators by the provinces, two delegations 
rejected the principle’ that) provincial governments 
should be represented in the Senate in this fashion. 
The other nine delegations expressed agreement with 
the suggestion without, however, determining the 
EXtepep otgthis provincial» participations. 


Opinions were also divided on the question of 
aysenatorissaterm oOfn0ffice, Some maintained that the 
term of office should be long enough to interest qualified 
individuals who might otherwise hesitate to give up their 
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professions or careers, and also to permit senators 

to retain some independence from those who had appointed 
them. Others maintained that the term of office should 
be short enough to ensure that senators remained res- 
ponsive to the interests of the government on which their 
appointment depended. 


On the issue of representation, the question was 
whether seats in the Senate should be distributed on 
a provincial or regional basis. Discussion of this 
matter was concentrated on the Senate representation 
of the Western provinces in relation to that of the 
Atlantic provinces and the suggestion that British 
Columbia should be considered as a separate region 
in itself. Opinions were divided as to whether the 
Senate should represent regional or provincial interests, 
and in the latter case, whether senators should defend 
the policies of the governments on which their appoint- 
ment depended. 


There was’ also! distussion» off the) Senate asia 
legislative body. In this respect, it was asked whether 
the Senate's current veto powers should be abolished, or at 
least reduced to a suspensive veto as in the case of the 
British, House of: Lords;)) in’ the: events of provineial. appoiunt-— 
ments, to that. body. 


The Committee of Ministers then discussed the 
powers that were being proposed for the Senate, and 
in particular the approval by the Senate of federal 
nominations for judges of the Supreme Court, ambassa- 
dors and heads of cultural agencies. A number of dele- 
gations were in favour of this last proposal, whereas 
others expressed concern regarding a possible reduction 
of the powers of the federal government which this would 
entail, especially if some of the members of the Senate 
were appointed by the provinces. Other delegations 
expressed the view that certain special responsibilities 
should be entrusted to the Senate, including the ratif- 
ication of treaties and international agreements, the 
power to invalidate by means of a declaration any 
measure to suspend the constitution taken by the federal 
executive in a national emergency, and the right to advise 
the Governor General in the exercise of his prerogative 
Of! WErcyi, 
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Conclusions 


in conclusion. the accomplishments of the 
Committee of Ministers on the Senate might be 
summarized by referring to its Progress Report to 
the, Constitutional Conference: which States thait fa 
"useful exchange of views took place on the various 
questions and issues which would require further 
examination" and that members of the Committee 
“undertook ‘to: obtain: an elaboration of the views of 
their respective governments concerning various 
questions and issues identified at the meeting", 


According to the same report, the next meeting 
of the Committee was planned for the autumn. However 
on October 2, 1969, the Chairman of the Committee, 
Mr. Otto Lang, wrote to the head of each provincial 
delegation to indicate that "the pressure of other 
business has prevented the federal government from 
carrying its examination of the question of Senate 
reform to the point where it could put forward more 
detailed and explicit views". He added that the 
federal delegation "would not be able to elaborate 
significantly on its original proposals at a committee 
meeting held this fall". The planned meeting of the 
Committee of Ministers did not take place. Subsequently 
the Senate question did not reappear on the agenda of 
the constitutional meetings. The question was examined 
again however by the Special Joint Committee of the 
Senate and the House of Commons on the Constitution 
of Canada. 
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Chapter 6 - The Work of the Constitutional Conferences 
(First Ministers) 


Both the origin and the disposition of the 
substantive aspects of the constitutional review were 
the exclusive prerogative of the continuing 
Constitutional Conference of First Ministers. Port 
II of this paper has been designed to reflect this 
basic! reality)! . ‘Chapters’ 4 sand! 5: “recounted the work 
of officials and ministers in response to directives 
received from the Conference. This chapter takes 
up the substantive aspects of the review when the 
results of their work are subsequently reported to 
or passed on to First Ministers for "final" 
consideration. 


During the three and a half years of the review, 
First Ministers dealt with all seven of the specific 
subject areas identified in the conclusions of the 
February 1968 Constitutional Conference (see Appendix 
B). The sections of this chapter have been designed 
to cover the Conference discussions of subjects falling 
in each of these seven areas. However, the original 
sequence as established in February 1968 has been 
modified to reflect more accurately the priority or 
emphasis accorded each area by the Conference during 
the constitutional discussions. An eighth section 
has also been added to cover those subjects which 
were discussed by the First Ministers but which do 
not fall within the seven areas. 


Before proceeding to the discussions of substance 
a number of general points might be noted with respect 
to the work of the First Ministers. 


(a) The full scope of the Conference 
discussions is not known, since, in 
addition to the plenary meetings there 
were a number of private executive sessions 
and dinner meetings which were usually 
attended only by the eleven First 
Ministers. Even in those cases where 
the Secretary was present, the reports 
of these private deliberations are not 
accessible. 
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(b) 


Cc) 


(d) 


(e) 


C£) 


All items on the agendas were not 
necessarily discussed as planned, nor 

were all discussions reflected in the 
conclusions of the respective Conferences. 


The choice of subjects for examination 
was determined by First Ministers from 
meeting to meeting, and officials or 
ministers asked to undertake exploratory 
or preparatory work for report to the 
Conference. As a result most subjects 
were dealt with on the basis of formal 
reports from the Continuing Committee 

of Officials, ministerial committees, 
and the Secretariat. On a few occasions 
the preparation of such reports was judged 
to be unproductive and the officials or 
ministers chose to brief the First 
Ministers individually. 


Although initially the C.C.0. chose to 
deal with the totality of the review by 
way of "propositions" and First Ministers 
were aware of this approach, the Conference 
itself never did examine the propositions 
nor did First Ministers base their own 
discussions on them, in contradistinction 
to later stages of the review when they 
made extensive use of working papers 
presented by individual governments and 
even discussion outlines prepared by the 
Secretariat. 


First Ministers encountered difficulty 

in isolating the constitutional from the 
non-constitutional aspects of many subjects 
and a number of issues were dealt with 

in both respects. 


Although the heads of a number of 
governments changed between 1968 and 197], 
and each was given the opportunity to 

state his views on the constitutional 
review, the flow of constitutional 
discussions was not interrupted nor 
previous "agreements" called into question. 
The effect of such changes was usually 

a shift of style rather than of substance. 


A. 
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(g) Some subjects were brought to their 
conclusion and consensus reported; others 
were "pigeon-holed", that is put in 
abeyance pending the resolution of other 
related subjects. No agreements were 
to be taken as "final" until completion 
of the full review. In this respect there 
was no discussion on what procedure should 
be used to obtain formal approval for 
agreed constitutional changes until the 
events leading to the Victoria Conference, 
when it became necessary to decide on 
how to give effect to the limited "package" 
of new constitutional provisions that 
would be included in the Victoria Charter. 


Official Languages and Language Rights 


When the first Constitutional Conference was 
called late in the summer of 1967, the original federal 
objective had been to discuss a constitutional bill 
of rights which would include a section on linguistic 
Velo tsi. However two events were to contribute to 
the expansion of the examination of language rights 
in this way before the Conference opened in February 
1968. The first was the submission to the federal 
government in October 1967 of "Book I = The Official 
Languages" of the Report of the Royal Commission on 
Bilingualism and Biculturalism. There was a very 
positive reaction to the recommendations which was 
to be reflected in the federal working papers made 
public at the time of the Conference. The second 
event was the meeting of the Confederation of Tomorrow 
Conference held in Toronto in late November, where 
the role of the English and French languages in Canada 
was a major topic of discussion. The Premier of 
Quebec, Mr. Daniel Johnson, had presented a brief 
containing extensive references to the subject and 
most other Premiers took the opportunity to report 
what steps had been taken in their respective provinces 
to improve the status of the French language. 


Against this background, it is not difficult 
to understand why the Prime Minister of Canada, in 
a letter sent on the day following the Confederation 
of Tomorrow Conference, suggested an enlargement of 
the original agenda for the February 1968 Conference 
to provide for an examination of the recommendations 
of the B & B Report as the first item of substance. 
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A significant proportion of the February 
Conference was devoted to the language question. 
Every First Minister took the opportunity in his 
opening statement, to refer to the subject and to 
report on what actions his government had taken in 
the fields of education and public services to improve 
the status of the French language. In addition, there 
was a general discussion on the specific agenda item, 
and a large part of the third day of the Conference 
was devoted to achieving the “Consensus on Language 
Rights" which would appear in the conclusions of the 
meeting. 


Because of the heavy emphasis that had been 
placed on the subject in the opening statements, the 
main debate on languages was relatively short and 
revolved around the determination of whether a 
legislative or constitutional declaration of principle 
should precede or follow a planned programme of 
implementation for the official languages. 


Having accepted the recommendations addressed 
to it by the B & B Commission, the federal government 
was hoping at this Conference to obtain: 


(a) The recognition...that...as a matter of 
equity, French-speaking Canadians outside 
of Quebec should have the same rights 
as English-speaking Canadians in Quebec. 


(b) Recognition...of the desirability of 
proceeding by governmental action as 
speedily as possible in ways most 
appropriate in each province and without 
diminishing existing rights and usages. 


Cc) Constitutional amendments which would 
guarantee these rights along the lines 
recommended by the Royal Commission on 
Bilingualism and Biculturalism, to apply 
to the Federal Government and to the 
provinces that agree. 


(d) Establishment of a special committee to 
consult on the methods of implementation, 
including the nature of federal assistance 
to be made available and to consider the 


form the constitutional amendment should 
take. 


(e) Agreement to consider the consolidation 
of constitutional guarantees in a charter 


of human rights when the charter has been 
agreed on. 


These five steps were intended to focus on the 
main points and objectives of the discussions. Most 
of the provinces were prepared to accept the principles 
expressed in (a) and (b) although some reservations 
were expressed by the western provinces. There were 
a number of strong objections to the substance of 
(c) since, in particular, guarantees would necessitate 
a constitutional amendment which in current practice 
required the unanimous consent of the provinces, 

This procedure appeared unlikely in the short term, 
given western views on the matter and the fact that 
"opting-in" was considered to be incompatible with 
unanimity. The idea of establishing a special 
committee was generally endorsed although it was 
argued successfully that its terms of reference should 
be expanded. The proposal in (e) was considered to 

be premature and was dropped. 


The results of these discussions were reflected 
in the "Consensus on Language Rights" issued at the 
end of the Conference (see Appendix B). EE sthars 
Consensus is compared with the above five points 
originally proposed by the federal government, it 
will be seen that points (a) and (b) were retained 
in essentially the same form, and that (d) was expanded 
so that the special committee could take a wider look 
at the general question of language rights. Points 
(c) and (e) were not reflected in the Consensus. 


While progress had been made, it should be noted 
that the Consensus was achieved in spite of very 
strong views expressed by the westernmost provinces. 
In fact, in later sessions British Columbia reminded 
the other delegations that the final Consensus had 
been reached in its absence and that it therefore 
did not feel necessarily bound to the document's 
principles. During the Conference, however, the more 
reserved view was articulated by the Premier of Alberta 
who suggested that the question of languages was a 
Side issue, even for Quebec, which was more interested 
in changes being made with respect to the distribution 
of powers. He expressed strong objections to the 
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methods proposed in the B & B recommendations, 
contending that the constitutional or legalistic 
approach was neither the only nor the best approach. 
In his view writing language rights into the 
constitution would not, in itself, produce the desired 
results, since the latter depended on the attitudes 

of the population at large. Moreover, constitutional 
changes could have an adverse effect, notably in 
regions where the population was largely made up of 
non-English and non-French speaking Canadians. Et 

was argued that language and culture should be matters 
of voluntary appreciation which did not require 
constitutional status. 


However, these views did not prevent Alberta 
from accepting the Consensus as finally drafted, and 
the agreement emerged as the major substantive triumph 
of the first Constitutional Conference. In addition, 
the First Ministers agreed to include language rights 
in the list of seven subject areas to be examined 
by the Conference and the Continuing Committee of 
Officials as part of the continuing constitutional 
review (see Appendix B ). 


The official languages were again the first 
specific constitutional question examined at the 
second Constitutional Conference a year later in 
February 1969. By this time all the "propositions" 
which had been presented to the Continuing Committee 
had been made public, including the federal ones by 
way of the booklet "The Constitution and the People 
of Canada". In addition, the Secretariat briefing 
paper on the discussions of the C.C.0. had been 
released during the week preceding the meeting. The 
subject of official languages was included in all 
of these documents. 


Although there were some references to the ideas 
covered in the propositions and the Secretariat paper, 
the First Ministers spent more time discussing the 
federal official languages bill which was then before 
Parliament, and which had also been the subject of 
informal bilateral consultations on the part of the 
federal Minister of Justice. In general, provincial 
governments expressed approval of the bill, with the 
exception of the western provinces who felt that its 
validity should be tested before the Supreme Court 
of Canada. Saskatchewan saw potentially dangerous 
effects on the administration of justice, while Alberta 
and British Columbia felt the legislation would have 
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a detrimental effect on the career opportunities of 
English-speaking Public Servants. Several provinces 
also wanted further consultations with the federal 
Minister of Justice. 


Feelings were also mixed on the subject of 
bilingual districts. In this respect a number of 
governments expressed the need for consultation; 
others favoured a gradual expansion of the use of 
French rather than the introduction of compulsory 
legislative measures, while even others, in particular 
Quebec, expressed general reservations with this 
approach, 


The federal government expressed the hope that 
the provinces would feel that financial assistance 
to linguistic minorities was a legitimate use of the 
federal spending power. Most provinces agreed that 
the federal government had a national responsibility 
for providing financial assistance to provinces to 
assist in the development of language programmes. 


The Conference concluded with an acknowledgement 
of the important steps that had already been taken 
by governments and with an agreement to refer to a 
ministerial committee the study of both the 
constitutional aspects of linguistic matters and the 
methods of implementation of language policies, 
including the nature of possible federal assistance, 
The Continuing Committee and the Sub-Committee on 
Official Languages would provide assistance as 
required, 


No discussion of official languages took place 
at the Constitutional Conference of June 1969. The 
First Ministers took note however of the progress 
report of the Committee of Ministers on Official 
Languages and agreed that it should meet again and 
report further before the next Constitutional 
Conference. 


When the Constitutional Conference came to order 
again in December 1969, the First Ministers were 
presented with a second progress report from the 
ministerial committee which included notice that the 
federal government was prepared to provide $50 million 
worth of assistance for the development of language 
programmes in the coming calendar year. There was 
general Conference approval of this offer and it was 
agreed that bilateral discussions should proceed as 
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quickly as possible on this federal proposal for 
financial and technical co-operation, after which 

the Sub-Committee on Official Languages or the 
ministerial committee could meet again if desired. 
Some concern however was expressed about the possible 
federal involvement in this way in the field of 
education. In reply, the federal government indicated 
that it had no intention of intervening in this 
provincial field but only wished to accept those 
responsibilities which had been recognized by the 

B & B Commission. It was also noted that discussions 
to date had not been of a constitutional nature, and 
that the constitutional implications would be discussed 
at a later time. 


The Constitutional Conference in September 1970 
received yet another progress report from the Committee 
of Ministers on Official Languages, this time dealing 
essentially with the specifics of a formula for federal 
assistance which would not infringe on provincial 
jurisdiction and which had been accepted by all 
governments (see Chapter 5 for discussions in the 
ministerial committee). It was agreed that federal- 
provincial consultations on this question should 
continue, with particular attention being given to 
the nature and financing of "catch-up" projects in 
certain provinces. 


The Conference also recorded the view that 
substantial progress had been made toward accomplishing 
the objectives expressed in the Consensus on Language 
Rights of February 1968. The ministerial committee 
was asked to continue its work to review progress 
on the implementation of the federal proposals for 
assistance, and more particularly to turn its attention 
to the constitutional aspects of language rights. 
However, the ministerial committee was not to meet 
again, and the subject of official languages became 
one of those included in the bilateral consultations 
which were to lead to the "package" of initial measures 
for constitutional reform. 


When the Constitutional Conference met in 
February 1971], it examined this "package" in which 
the official languages of Canada and language rights 
were key elements. There was general agreement that 
English and French should be declared the official 
languages of Canada. In looking at specific provisions 
that would have equal application in all parts of 
Canada and to both languages, First Ministers had 
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no difficulty in agreeing that any person could use 
English or French in such areas as Parliament, in 

any pleading or process in federal courts Cie... the 
Supreme Court and the new Federal Court of Canada) 

and in communications with the federal administration, 
and that federal statutes and instruments should be 

in both languages. There was also some discussion 

on guaranteeing the use of both English and French 

in the provincial Legislatures, even though this would 
not impose an obligation to record debates or publish 
statutes in both languages. Some provinces had no 
difficulty with the provision, while others, notably 
the western provinces, felt that no such guarantee 
should be written into the constitution. It was 
argued that this guarantee was already part of a 
larger privilege allowing the use of any language 

in their provincial Legislatures, and entrenchment 

of the use of English and French might be taken to 
imply that other languages could not be used. It 

was pointed out, however, that a Legislature would 

be free to amend the provincial constitution to provide 
for the use of other languages in the provincial 
assembly. It was also indicated during these 
discussions on guarantees that Parliament or the 
Legislatures could accord further recognition to the 
two official languages as required. 


Similarly, there was an extended discussion 
on the provision with respect to education whereby 
the individual would have the right to use English 
or French as his main language of instruction in 
publicly supported schools in areas where the language 
of instruction of his choice was chosen by a sufficient 
number of persons to justify the provision of the 
necessary facilities. During these discussions, some 
provinces expressed doubt about the desirability of 
entrenching the principle of language rights with 
respect to the field of education, pointing out that 
this could affect the provision of education on the 
basis of religion. This could add confusion and 
administrative difficulties. It was also suggested 
that a pragmatic approach taking into account the 
situation particular to each province would be 
preferable. Quebec expressed a general reservation 
on the main principle because of the effect it might 
have on education in that province if too many 
Quebecers opted for English language education. 


At the end of their discussions, First Ministers 
agreed, subject to Quebec's reservation, that the 
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principle expressed above should be incorporated into 
the constitution. However this agreement would also 
be subject to further consideration of the appropriate 
administrative arrangements to implement the provision 
of what constituted a "sufficient number" of persons, 
and what the percentage of instruction in the main 
language should be. In addition, there was the 
question of determining who should have the right 

to choose or express the desire for such instruction 

- the pupil, the parent or the school board, and 
whether the choice of the main language of instruction 
should apply at the school or classroom level. 


At the end of the Conference it was agreed that 
the federal authorities would prepare discussion 
drafts for implementation of the various subjects 
in the “package” of constitutional reforms, including 
official languages. These would be distributed to 
the provinces, then discussed in a series of bilateral 
encounters after which revised drafts could be 
circulated. Any remaining unresolved difficulties 
could then be examined by an informal meeting of First 
Ministers or Attorneys General. This procedure was 
to lead to the inclusion of constitutional provisions 
on official languages in the draft Canadian 
Constitutional Charter presented to the meeting of 
First Ministers in Victoria in June 1971]. 


The draft Charter examined at the Victoria 
Conference included some ten articles on language 
rights which attempted to maintain the equality of 
the two official languages without creating more than 
certain limited obligations for the provinces. They 
also represented an attempt to clarify the position 
of section 133 of the B.N.A. Act by proposing language 
rights which could replace that section. In the 
course of the discussions some deletions and additions 
were made and most articles were subject to some 
modification of style or substance. 


Among the major modifications made, the following 
might be noted: 


~ a change affecting the qualification to 
the general declaration regarding the 
two official languages of Canada; 


- the substitution or addition of named 
provinces with respect to certain articles, 
or the specification of named provinces 
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in the place of a general provincial 
application; 


- the removal of the application to provinces 
of the article with respect to the right 
of a person to communicate in the official 
language of his choice with government 
departments and agencies located in areas 
where a substantial proportion of the 
population also has the official language 
of his choice; 


- the deletion of the article regarding 
the language of instruction in publicly 
supported schools (in this respect the 
Premier of Quebec stated that he preferred 
that the existing constitutional situation 
not be changed with regard to article 
133 of the B.N.A. Act). 


The three westernmost provinces chose to be 
excluded from those provinces guaranteeing the right 
to use English and French in the debates in their 
Legislatures. With respect to the deletion of the 
article on language of instruction, despite general 
reservations expressed by Quebec and the western 
provinces, the federal government had pressed in 
February for approval of the principle of the right 
to have English or French as the main language of 
instruction in publicly supported schools on the 
grounds that not to do so would be to evade one of 
the main problems in Canada. In Victoria, some 
provinces indicated they would have been willing to 
accept this provision on the condition that it also 
applied to Quebec. However Mr. Bourassa gave the 
view that he could not bind future Quebec governments 
so that they would be prevented from legislating with 
respect to the protection of the French language in 
the province, and the article was dropped, 


The articles on language rights, as revised, 
were included in the "Canadian Constitutional Charter, 
1971" (see Appendix B) which was then submitted for 
the acceptance of all governments following the 
Victoria Conference. Although unanimous agreement 
on the Charter as a whole did not materialize, it 
is recognized that the section on language rights 
would have represented a significant advance in 
implementing the "Consensus on Language Rights" that 
had been recorded in February 1968. 


156 


B. 


Fundamental Rights 


It had been intended that the main purpose of 
the first Constitutional Conference, as originally 
conceived, would be to consider a constitutional bill 
of rights. Although both the subjects of official 
languages and regional disparities were later added 
to the agenda, the federal objectives with respect 
to human rights continued to remain the same. In 
introducing the subject at the February 1968 meeting, 
the Prime Minister of Canada, Mr. Pearson, indicated 
that his government hoped to obtain agreement in 
principle on a constitutional bill of rights including 
political, legal, egalitarian and linguistic rights 
as set out in the federal paper "A Canadian Charter 
of Human Rights". He also admitted that to reach 
agreement on the detailed provisions, and the mode 
and pace of enactment of a bill of rights would not 
be easy and it would take time. Although the two 
federal papers, "Federalism for the Future" and "A 
Canadian Charter of Human Rights" contained references 
to each of the classes of rights, no specific 
provisions were put forward during the Conference. 


At this first meeting, there was no examination 
of the substance of any of these rights. Rather, 
discussions revolved around such questions as the 
priority to be given to the subject and the general 
effects of entrenchment. 


Although the federal government's view was that 
here was the best place to begin constitutional reform 
with an expression of basic social values, a number 
of governments did not agree. Some felt that 
entrenched fundamental rights should be considered 
as forming an integral part of a comprehensive review 
and could therefore not be examined in isolation from 
the distribution of powers and other basic reforms. 
One government felt that a bill of rights should be 
the last item to be added to a revised constitution. 
Others questioned the basic premise that entrenchment 
was the best way to protect the rights of people. 
Writing specific rights into the constitution would 
also lead to a rigidity which did not exist in the 
unwritten constitution. 


A number of provinces were concerned with the 
effect of entrenched rights on the distribution of 
powers, particularly since the B.N.A. Act gave 
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jurisdiction over property and civil rights to the 
provinces. Despite reassurance by the federal 
government that it was not seeking power at the expense 
of the provinces and that there would be no transfer 
and no delegation of powers as a result of 
entrenchment, some provinces were apprehensive that 
there could be some direct or indirect encroachments 
into their jurisdiction, which would derogate from 
their authority. It was suggested however that these 
potential difficulties might be solved by way of a 
constitutional court. 


With respect to the contents of the federal 
charter of human rights, all provinces were not 
prepared to consider the four classes of rights put 
forward in the proposal. Some provinces felt that 
it would be sufficient to examine only the most 
fundamental political rights, and that legal rights 
should be left to their present status. It was also 
argued that egalitarian rights were not of much 
interest, since many provincial human rights codes 
already covered this area, and that it had been 
previously agreed to deal with linguistic rights 
separately, at least in these initial stages. 


Other points made included the suggestion that 
the expression of fundamental rights should go beyond 
a simple declaratory statement to include specific 
definitions, and that the problem of effective 
sanctions should be examined. A look at the experience 
of other countries might also prove valuable. 


In looking at their plans for further 
constitutional review, the First Ministers agreed 
that the subject of fundamental rights would require 
a thorough examination. It was therefore listed in 
the conclusions of the February 1968 Conference as 
one of the seven specific items to be considered by 
the First Ministers and the Continuing Committee of 
Officials (see Appendix B). 


At the second Constitutional Conference in 
February 1969 the First Ministers discussed the subject 
of fundamental rights in essentially the same way 
as a year earlier. They also echoed the points which 
had been made by the C.C.0. as reported in the 
Secretariat's briefing paper on their discussions 
in the intervening months. 
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With respect to its proposal for the entrenchment 
of rights, the federal government pointed out that 
the protection of individual rights in Canada remained 
incomplete and varied, and suggested that, with due 
regard to the cultural diversity of Canada, an 
entrenched charter would recognize those principles 
which unite Canadians and guarantee certain rights 
equally across Canada. The federal proposal aimed 
at restraining the powers of both levels of government 
so that neither could interfere with the entrenched 
rights of individuals. 


Again the provincial governments expressed a 
variety of reactions to the federal proposal ranging 
from full support, to limited support, to definite 
opposition. 


Some provinces expressing limited support were 
not prepared to extend entrenchment to any rights 
beyond the fundamental democratic rights. In their 
view, other rights could still best be protected by 
legislative action. Others felt that rights should 
be protected in provincial charters as well as in 
a federal charter limited to rights in its own 
jurisdiction. Among other points made, it was 
suggested that entrenchment of rights should be closely 
linked to the development of a constitutional court, 
reform of the Senate, the distribution of powers, 
an amending formula, and the principle of the primacy 
of the constitution, all subjects not yet discussed. 


Provinces opposing entrenchment did so on the 
grounds that in the past, Legislatures had acted 
responsibly in the area of rights and that entrenchment 
was a threat to their legislative supremacy. The 
undesirable effects would be to give the courts the 
final word on issues of policy and to create rigidities 
and fixed positions which did not now exist. Also, 
the effect of any legislative restrictions would more 
likely apply to the provincial legislative authority. 


At the close of their discussions, the First 
Ministers agreed that a ministerial committee should 
be established to study all matters relating to 
fundamental rights, including the question of 
entrenchment of such rights in a constitutional charter 
(see Appendix B). 


At the Constitutional Conference in June 1969, 
there was no discussion of fundamental rights. The 


First Ministers however took note of the progress 
report of the Committee of Ministers on Fundamental 
Rights (see Chapter 5 for ministerial committee 
discussions) and asked it to meet again and report 
further before the next Constitutional Conference, 


The Constitutional Conference in December 1969 
was presented with the second progress report From 
the ministerial committee. The chairman of that 
committee indicated to the Conference that agreement 
had been reached on a constitutional requirement for 
free and regular elections at maximum intervals. 

It was proposed by the Committee of Ministers on 
Fundamental Rights to deal with the question of 
political rights with more precision in its next 
report, and to review other fundamental rights, 
particularly legal rights. First Ministers agreed 
that the Committee should be asked to proceed as 
quickly as possible with its planned programme of 
work. There was no debate of substance. 


The subject of fundamental rights was not on 
the agenda of the Conference in September 1970. 


By the time the Conference got under way in 
February 1971, fundamental rights had become one of 
the items in the "package" of initial measures for 
constitutional reform which had been put forward in 
a series of bilateral consultations carried out by 
the federal Minister of Justice in the weeks preceding 
the meeting. In opening the discussion of this item, 
the Prime Minister acknowledged that the consultations 
had indicated there was little likelihood that 
agreement could be reached on entrenching egalitarian 
or legal rights. However, during the Sunday supper 
meeting preceding the opening of the Conference, there 
had emerged the beginnings of an agreement on the 
entrenchment of certain basic political rights. 


During the Conference discussions, a number 
of governments continued to have reservations about 
the entrenchment of rights in general. They felt 
that entrenchment should not go so far as to endanger 
the supremacy of Parliament or the Legislatures, or 
to substitute judicial review for legislative 
authority. Nonetheless they were prepared to accept 
the entrenchment of the basic political rights which 
had been discussed. Quebec agreed with this, although 
it planned to examine any possible implication for 
civil rights generally. 
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As a result of their discussions, the First 
Ministers agreed to entrench in the constitution the 
following basic political rights: 


a) universal suffrage and free democratic 
elections at least every five years; 


b) freedom of thought, conscience and 
religion; 


cy) freedom of opinion and expression; and 


d) freedom of peaceful assembly and 
association. 


There was some discussion as to the value of 
a standard qualification which would apply to these 
rights. Some felt it was necessary to provide some 
control of these rights, while others felt that such 
a qualification would negate the purpose of entrenching 
the rights. However, it was agreed that some form 
of limitation could be expressed in the following 
terms: 


The exercise of these freedoms may be subject 
only to such limitations as are prescribed by 
law and as are reasonably justifiable ina 
democratic society in the interests of national 
security, public safety, health or morals or 
the fundamental rights and freedoms of others. 


It was understood that the final wording of 
these rights would be considered at the next meeting 
of the Conference in June. As in the case of official 
languages, drafts of constitutional articles would 
be prepared by the federal government, circulated 
to the provinces by the Secretariat, discussed in 
bilateral meetings, examined at informal meetings 
by officials and then by Attorneys General, and the 
results put in the form of a draft Canadian 
Constitutional Charter for the consideration of First 
Ministers in June. 


The draft Charter examined at the Victoria 
Conference included nine articles on political rights 
which expanded on the general agreement that had been 
reached the previous February. The majority of 
contentious points appeared to have been ironed out 
in advance of the Conference, for relatively little 
time was spent in Victoria discussing this subject. 
Although some provinces had remained unconvinced of 
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the value of entrenchment of political rights, they 
indicated that they would accept the provisions 
reluctantly in order to accommodate other delegations. 
Only one change was made in the articles proposed; 

the provision permitting the continuation of a 
provincial legislative assembly in time of war, 
invasion or insurrection was modified so that it would 
operate whenever the Government of Canada declared 
these circumstances to exist. 


The agreement thus achieved only went part way 
in meeting the original federal objective of a wide- 
ranging constitutional bill of rights. On the other 
hand the texts approved were intended to enshrine 
in the constitution thosé guarantees of parliamentary 
practice which many provinces considered of equal, 
if not greater, importance. 


The articles on fundamental rights were included 
in the Victoria Charter and suffered the same fate 
as the other proposed constitutional provisions when 
the Charter failed to gain the unanimous acceptance 
of all governments. (For text of the Charter, see 
Appendix B.) 


Regional Disparities 


The subject of regional disparities was discussed 
at the first Constitutional Conference because it 
had been a major theme to emerge from the Confederation 
of Tomorrow Conference. When the provinces were 
invited to propose other topics for the Conference 
in February 1968, Nova Scotia asked that the question 
of regional disparities be added to the agenda. 


As it had been his request, the Premier of Nova 
Scotia was given the opportunity to introduce the 
subject. It was his view that the subject of regional 
economic disparities was a problem as equally worthy 
of discussion as the cultural and linguistic problems 
also being examined. There were two aspects to 
regional disparities: 


- the supply of public services; and 


- the economic development of the Atlantic 
region as a whole in the private sector. 
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Citing a variety of reasons for the continuation of 
this problem, it was suggested by Nova Scotia that 
current national policies had proven to be better 
for some regions of Canada than others. As a start 
to greater regional balance, it was hoped that new 
national policies would be implemented which would 
be regional in application and massive in financial 
terms. 


In general, the other participants agreed that 
regionai disparities was one of the principal aspects 
of the total problem of Canadian unity, that it had 
been a divisive force, and was worthy of consideration. 
However, some provinces felt the problem was one which 
went beyond the Atlantic region and that regional 
problems often transcended the political boundaries 
of the country. Within this larger context, it was 
agreed that the objectives of federalism should include 
the provision of an adequate standard of living for 
all Canadians, as well as the equality of opportunities 
and relatively equal standards of national public 
services. 


There was general agreement on the need for 
the federal government to have the power and financial 
resources to deal with the problem of regional 
disparities, although there was some criticism of 
existing national policies. Some felt that the current 
federal global approach tended too much toward 
uniformity rather than flexibility. Others suggested 
that most federal help was either too little or too 
late. The view was also expressed that help to 
disadvantaged regions should not be at the expense 
of encouragement to high growth regions. In addition, 
there was some discussion on the role of equalization 
payments and shared-cost programmes in the reduction 
of regional disparities. Some specific suggestions 
were made but not discussed at any length. There 
was a general call for more co-ordination of federal 
and provincial policies as well as for greater federal- 
provincial consultation. 


All the participants were prepared to look at 
the problem of regional disparities in terms of both 
current solutions and long range constitutional 
reforms. It was also agreed that the Conference 
should accord this subject high priority. As a result, 
the First Ministers decided to include regional 
disparities in the list of seven specific questions 
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to be further examined by the Conference and the 
Continuing Committee of Officials (see Appendix B). 


Regional disparities was discussed again at 
some length at the second Constitutional Conference. 
Many of the points made a year earlier were repeated 
in February 1969. Again emphasis was put on the 
importance of a national commitment to alleviate 
disparities. The conclusions of the Conference were 
to reflect this feeling in reporting agreement that 
the promotion of the full development of all parts 
of Canada was an essential objective of Confederation. 


On the practical side it was suggested that 
the fiscal capacities of both the federal and 
provincial governments should be brought in line with 
their responsibilities. The view was expressed that 
without limiting the federal powers, the provinces 
also needed the fiscal capacity to provide services. 
British Columbia, for its part, proposed that the 
equalization of the revenues of individuals should 
be effected by way of a guaranteed annual income 
rather than by federal contributions to the revenues 
of provincial governments. Other governments expressed 
support for the principle of equalization payments 
although it was suggested that equalization should 
not be hidden in shared-cost programmes. The need 
for greater federal-provincial consultation and co- 
ordination was reiterated. 


It was agreed that a ministerial committee 
should be established to consider the administrative, 
financial and consultative arrangements for policies 
and programmes required immediately to reduce regional 
disparities. In accordance with the Conference 
discussions where it had been proposed that the 
constitution should deal with the general problem 
of regional disparity and also make specific provision 
for equalization payments, the Continuing Committee 
was also asked to give special attention to the 
constitutional aspects of regional disparities with 
a view to reporting to the ministerial committee as 
soon as possible, 


When the Constitutional Conference met in June 
1969, one of the items on the agenda was the 
constitutional aspects of regional disparities. There 
was no report from the C.C.0., but it was assumed 
that First Ministers had been briefed by their 
representatives on that Committee. 
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First Ministers agreed that the objective of 
reducing disparities across the country should be 
written into the preamble of a revised constitution 
as a basic goal of the Canadian people. Some 
delegations felt that the constitution should also 
impose on the federal government a specific obligation 
to alleviate disparities. However, others questioned 
the practicability of trying to express such an 
obligation in the constitution. British Columbia 
reiterated its view that the first approach should 
be for the government to provide a guaranteed annual 
income to individuals by means of a negative income 
tax. It was generally agreed that the whole question 
would have to be resolved in the context of the 
distribution of powers where it would be possible 
to determine what powers both the federal and 
provincial governments would require to enable them 
to work toward the objective of reducing disparities. 
However, it was felt that officials could in the 
meantime undertake an examination of the implications 
and problems in providing some kind of specific 
constitutional obligation. 


The First Ministers also received the progress 
report of the Committee of Ministers on Regional 
Disparities which had held its first (and only) meeting 
on the day preceding the Conference, and a brief 
statement on the plans of the new federal Department 
of Regional Economic Expansion was presented by its 
minister, the Hon. Jean Marchand. 


At the Constitutional Conference in December 
1969, First Ministers discussed regional disparities 
following an examination of several key aspects of 
the distribution of powers. To assist them in their 
task, they had before them the Secretariat's briefing 
paper on previous deliberations within the C.C.0. 
which included a section on regional disparities. 


The Conference reiterated its earlier agreement 
that the objective of reducing disparities across 
the country should be written into the preamble of 
a revised constitution as a basic goal of the Canadian 
people. Opinions were divided on whether it would 
be feasible or realistic also to include a substantive 
provision in the operative section of the constitution 
which would set forth the obligations of the federal 
and provincial governments related to regional 
disparities. There was some discussion on how to 


ensure this through a moral obligation not subject 

to judicial review, as was done in the Indian 
constitution. Given the significance of the legal 
questions raised, the Conference agreed that the 
Continuing Committee of Officials should give further 
study to the implications of placing specific clauses 
in the constitution. 


There was also some discussion of the 
distribution of powers as related to regional 


disparities. All participants, except British Columbia 


and Alberta who favoured the guaranteed annual income 
approach, agreed that the federal government should 
have the power to alleviate regional disparities in 
relation to the income of individuals and to the 
inequality of economic development and standards of 
public services. There was also support for 
maintaining the federal capacity to tax and spend, 
especially by way of unconditional and conditional 
grants to provinces and income support and income 
insurance payments to individuals, to alleviate 
disparities at the provincial and personal income 
levels. 


A number of provinces also took the opportunity 
to comment on the inequalities at both ends of the 


country which in their view were built into the freight 


rate structure. 


At the Constitutional Conference in September 
OVO eFPrset “Ministers "examined “the final report of 
the C.C.0. on a constitutional obligation to reduce 
regional disparities. The general conclusion of this 
report was that the legal implications of the various 
forms of non-enforceable constitutional clauses which 
had been examined would be approximately the same, 
although clauses in the main body of the constitution 
might have stronger moral force because of their 
location and greater detail. 


Having received this report, First Ministers 
agreed that they had completed the main phase of their 
examination of regional disparities and that the 
agreements reached should now be reserved until the 
drafting stage of the review. 


The conclusions of this Conference record the 
unanimous agreement that one of the foremost purposes 
of the country was to ensure the alleviation of 
regional ‘disparities, ‘and that ‘the objective of 
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reducing disparities should be expressed in the 
preamble of a revised constitution as a basic goal 

of Canadians (see Appendix B). It also was agreed, 
with British Columbia dissenting, that the constitution 
should contain, in addition, a statement of the moral 
obligation of both the federal and provincial 
governments to take appropriate action for the purpose 
of realizing this objective. Finally, the requirements 
for meeting this objective by both orders of government 
would be kept in mind during the continuing examination 
of the distribution of powers. 


The Constitutional Conference in February 1971 
reiterated the conclusions of the September meeting 
that the reduction of regional disparities should 
be referred to both in a new preamble and in the body 
of the constitution. 


The preamble should state that one objective 
of Confederation was the social, economic and cultural 
development and the general welfare and equality of 
opportunity for all citizens in whatever region they 
might live. 


The statement proposed for the body of the 
constitution was also agreed upon and carried over 
to the draft Charter examined by the June Conference, 
It need only be noted here that British Columbia 
agreed to accept the statement following an adjustment 
in the sub-paragraph dealing with essential public 
services. 


The draft Charter examined at the Victoria 
Conference in June 1971 contained three alternative 
preambles, all with references to the alleviation 
of regional disparities, and a section on regional 
disparities consisting of two articles. 


It will be recalled that First Ministers were 
unable to agree on a preamble and consequently, the 
Charter made public at the end of the Victoria Con- 
ference did not contain any preambular reference to 
regional disparities. The articles on this subject, 
however, were retained with only two minor revisions, 
and included in the Victoria Charter (see Appendix B). 


The Distribution of Powers 


The distribution of powers is one of the subjects 
which First Ministers had no difficulty in agreeing 
to examine during the constitutional review. None 
failed to mention the matter in their opening remarks 
at the first Constitutional Conference and it was 
included in the list of subjects specified for further 
study in the conclusions of that Conference. Even 
at this initial stage it was clear however that 
governments were interested primarily in the taxing 
and spending powers, including in particular the 
problems of equalization payments and shared-cost 
programmes. 


During this first Conference, as well as at 
the second Constitutional Conference in 1969, the 
subject of the distribution of powers was discussed 
in general terms, with a number of themes emerging 
which were to influence later discussions on specific 
aspects of the overall question. The most frequently 
repeated of these was the need to ensure both strong 
central and provincial governments, each of which 
should be capable of carrying out its responsibilities. 
Another theme was that the relationship between 
responsibilities and sources of revenue was out of 
balance and should be more clearly expressed in the 
constitution, as well as the principle of delegation. 
Finally, many provinces called for greater consultation 
between the federal government and the provinces with 
respect to a number of aspects of the distribution 
of powers, including shared-cost programmes and fiscal 
and economic responsibilities. 


Between June 1969 and June 197] the First 
Ministers examined seven aspects of the distribution 
of powers and each of these will be described below. 
They are presented in the order in which they were 
discussed by the Conference. 


(1) The taxing power 


It was at the second Constitutional Conference 
in February 1969 that First Ministers agreed to study 
the distribution of powers as a priority and directed 
the Continuing Committee of Officials to give its 
immediate attention to the taxing and spending powers 
of the constitution. Because of the urgency of the 
matter, the Tax Structure Committee was also asked 
to take up some current aspects of the question and 
to report at the earliest opportunity. 
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Between February and June 1969, the C.C.O. 
looked at the taxing power on two separate occasions 
on the basis of a federal working paper, an Ontario 
paper, and the propositions tabled by several 
governments (see Chapter 4). These documents were 
submitted to the Constitutional Conference in June 
1969, with the federal and Ontario papers modified 
to take into account comments made or changes proposed 
during the Committee's discussions. There was however 
no formal report from the Continuing Committee or 
the Secretariat, the briefing of First Ministers on 
the discussion being left to their representatives 
on the C.C.O. 


The discussion during this Conference focused 
on the federal proposals and in particular “the 
principle of access". First Ministers agreed, with 
one exception, to this principle whereby Parliament 
and the provincial Legislatures would generally have 
access to all tax fields, the power of Parliament 
applying across the country and the power of each 
provincial Legislature extending within the province. 
In applying this principle, it was also agreed. however 
that the taxing powers of both Parliament and the 
provinces should be liiited so as to avoid the erection 
of "tax barriers" to interprovincial trade and that 
Parliament alone should have the power to impose 
customs duties. In addition, the limitation of 
provincial taxing powers to "within the province" 
should generally be applied with respect to both 
direct and indirect taxes in order to protect the 
taxpayer from the taxation of his income, property 
or purchases by more than one province. Moreover, 
because both orders of government would have access 
to the same sources of revenue, it was recognized 
that there should be more regular and adequate federal- 
provincial consultations. Finally, since the principle 
of access would not enable all provinces equally to 
raise the revenues necessary to discharge their 
constitutional responsibilities, it was also recognized 
by all delegations, except one, that Parliament should 
continue to have the power to make equalization 
payments to provincial governments, a power which 
it was suggested could be stated explicitly in the 
constitution. 


Some delegations made the point that while the 
principle of access was acceptable, their real interest 
lay in discussing how the revenues from each field 
should be shared between the two orders of government. 


On this point, ft "was suggested that the topic of 

tax revenue sharing was not directly related to the 
constitutional review and would therefore be better 
considered in the Tax Structure Committee or in the 
Committee of Finance Ministers. Although this 
examination could proceed concurrently with the review 
of the constitutional aspects of the tax question, 

it was important to maintain a distinction between 
the two types of discussion; the tax sharing question 
was a matter for intergovernmental negotiation 
regarding the actual use of taxing powers by the 
governments of the day, while the constitutional 
discussions were concerned with the powers that 
governments should have on a continuing basis to levy 
taxes. 


The delegation arguing against the principle 
of access and advocating a specific division of tax 
fields was British Columbia. The province had already 
put forward its position at the first Constitutional 
Conference and had reiterated its approach at the 
second Conference the previous February. Again in 
June, Mr. Bennett proposed that the direct tax fields 
of personal and corporate income taxes and succession 
or estate taxes should be assigned exlusively to the 
provinces and that: 


- the spending power of the federal 
government should be restricted to matters 
under federal jurisdiction; 


= equalization payments to provincial 
governments should cease, and be replaced 
by a guaranteed annual income plan for 
individual Canadians; and 


- the federal government should have access 
to such revenues from the direct tax 
fields as would be necessary for it to 
finance the guaranteed annual income plan. 


This proposal was not supported by other 
governments and a number of objections were expressed, 
especially regarding its approach to equalization. 

The delegations advocating the principle of access 
agreed that there was no need to change the present 
constitutional arrangements regarding personal income 
tax, corporation income tax, and other taxes on 
business, and that the present administrative 
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arrangements protecting the individual from double 
taxation should be continued. 


Because of their importance as a source of 
municipal revenue, there was a discussion as to whether 
or not real property taxes should be excepted from 
the principle of access and assigned exclusively to 
the provincial jurisdiction. It was argued 
successfully however that these taxes should not be 
excepted, but that the federal government should 
continue to stay out of this field despite its 
constitutional power to enter it. 


A number of proposals were also examined with 
respect to the question of death duties. One was 
that both orders of government should continue to 
have access to such duties and that the power to levy 
indirect taxes on estates should be extended to the 
provinces. Another was that the provinces should 
have the exclusive right to levy both succession 
duties and estate taxes. A third proposal was that 
the federal government should have exclusive 
jurisdiction. One delegation felt it could not express 
a view until it saw the federal position concerning 
capital gains taxes in the then forthcoming White 
Paper on tax reform. At the end, it was agreed that 
a special sub-committee of the C.C.0. should be created 
to examine the advantages and disadvantages of the 
various possibilities for handling death duties in 
the constitution. 


The First Ministers also discussed the proposal 
that the principle of access be applied to the taxation 
of transactions in a way that would give provincial 
governments the power to levy indirect taxes in this 
field on the condition that the effects of such taxes 
would apply only within the borders of the province 
levying them. Some delegations argued that a 
constitutional restriction on the principle of access 
was not necessary to ensure this. Others felt that 
the best approach would be to restrict this new 
provincial power to indirect taxes on retail sales 
or at the manufacturer's level with exports exempted. 
It was agreed that there should be further exploration 
of alternative ways of ensuring that indirect 
provincial sales taxes would apply only within the 
province levying them. This task was given to the 
C.C.0. which created a special sub-committee to consider 
the matter. 


Discussions on taxation at the Constitutional 
Conference in December 1969 were short and amounted 
essentially to a reiteration before the public-of 
the points that had been made during the June 
Conference. British Columbia called for a single 
organization to collect all taxes in shared tax fields 
and for a sharing of revenues derived from tariffs 
levied on goods from foreign countries. Manitoba 
advocated a national tax structure to minimize 
variations in the rate base and in administration. 
Since the two C.C.0. sub-committees had not yet 
reported, no attempt was made to advance the 
discussions in the areas which had been assigned to 
them. The First Ministers agreed that the c.c.0. 
and the sub-committees should continue with the work 
in progress, 


It was at the Conference in September 1970 that 
the Continuing Committee presented the reports from 
its two sub-committees along with its own comments 
on the questions examined. With respect to sales 
taxes, the Conference took note of the fact that 
officials had been unable to reach a consensus on 
how to prevent a provincial indirect sales tax from 
being passed on to buyers outside the province. The 
officials had looked at three alternative approaches 
and although one had been favoured, consensus had 
been unachievable. A wide variety of views were also 
expressed by First Ministers and no attempt was made 
to reach agreement on this problem at that stage of: 
the review. 


The same approach was taken to the question 
of death duties. Officials had been unable to reach 
consensus regarding whether jurisdiction in this field 
should be concurrent or exclusive. First Ministers 
also held differing views and no attempt was made 
to reach agreement at that stage. (While the 
constitutional issue has remained unresolved, it 
should be noted that the federal government has decided 
to withdraw from the estate tax field as of the end 


The Conference agreed that the reports on sales 
taxes and death duties would be taken into account 
at an appropriate later stage in the review. However 
this meeting was to mark the end of the constitutional 
discussions on the taxing powers. 
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ty) The spending power 


On the basis of the conclusions of the second 
Constitutional Conference in February 1969, the 
spending power was to be examined concurrently with 
the taxing powers. Both subjects were dealt with 
in essentially the same way. As in the case of the 
taxing powers, the spending power was to be given 
immediate attention by the Continuing Committee in 
preparation for the next meeting of First Ministers. 
The C.C.0. discussed the spending power at meetings 
in April and May 1969 and officials were left to 
report directly to their individual governments on 
these deliberations in preparation for the forthcoming 
Conference. 


When the Constitutional Conference met in June 
1969 First Ministers had before them a federal working 
paper entitled "Federal-Provincial Grants and the 
Spending Power of Parliament", an Ontario response 
entitled "The Ontario Pesition on the Spending Power", 
as well as propositions presented by various 
governments, all of which had already been reviewed 
by the C.C.0. (see Chapter 4). 


It was observed, by way of introduction, that 
there had heen to date no constitutional restraint 
on the spending power of the Parliament of Canada, 
but that the federal government was prepared to discuss 
a possible limitation on the use of this power so that 
in the future it could not unilaterally influence 
priorities in areas of exclusive provincial 
jurisdiction through the use of conditional grants 
to provinces. The federal working paper defined the 
spending power as "the power of Parliament to make 
payments to people or institutions or governments 
for purposes on which it /Parliament/ does not 
necessarily have the power to legislate". 


Most First Ministers agreed to the principle 
that the present power of Parliament to make payments 
to individuals or to institutions should not be 
subjected to any constitutional limitations. However, 
it was noted that some definition of and/or 
differentiation of institutions might be required 
so that, for example, direct federal grants to 
municipalities could be excluded. This agreement 
was based on the view that the federal government 
should be able to redistribute income among individual 
Canadians, and that having the power to tax individuals 
it should, at the same time, have the power to make 
payments to individuals. Some provinces were of the 
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view that this power should, in practice, be exercised 
in consultation with the provinces. One delegation 
suggested that Parliament should have the power to 
make payments to individuals or institutions only in 
respect of functions explicitly assigned to federal 
jurisdiction by the constitution. - Another delegation 
reserved its position until the complete question of 
the redistribution of powers had been dealt with. 


There was general agreement that there should 
be no constitutional limitation on the federal authority 
to make unconditional grants to provincial governments. 
It was accepted by most delegations that this power was 
hecessaty to achieve relative equality.in the level of 
provincial public services (equalization) and for the 
purposes of revenue stabilization. One province 
suggested however that it would be possible to dispense 
with unconditional transfers if the government of Canada 
were) to establish a negative incomeytax plan. 


As for conditional grants to provincial govern- 
hents, it was generally agreed that the Parliament. of 
Canada should continue to have the power to make these 
grants provided there could be developed: 


- a satisfactory formula for determining 
when there was a national consensus in 
favour of a particular programme; and 


- a satisfactory formula for compensation 
in non-participating provinces. 


The bulk of the discussions on the spending power at 
this June Conference revolved around these two points, 
and the proposals put forward in the federal working 
paper with respect to each proved to be controversial. 


The federal proposal for the determination of 
the existence of a consensus on a proposed new shared- 
Cost pprogranme was based4on a rererente to tie four 
Senateydivistons provided in theaconstitution... An 
aArtirmative: vote in the .Lecisiatures Aonvin.a majority 
of Legislatures) in a majority of divisions would 
represent the consensus required to establish a 
programme, This gave rise to,a discussion ,of 
the mechanics of the formula as well.as of the 
principles underlying the use of conditional grants. 
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There was wide criticism of the use of the 
Senate divisions, especially since the future of the 
Senate under a revised constitution still remained 
to be determined. Ontario proposed an alternative 
formula whereby the approval of seven out of ten 
provinces, containing at least 60% of the country's 
population would be required. It was also remarked 
that the amending formula, as of then undeveloped, 
might provide the basis for determining a consensus. 
Some delegations expressed concern that the formula 
agreed upon should not have the effect of giving a 
veto in respect of shared-cost proposals to any one 
section of the country. In the end, it was agreed 
that Parliament and the provincial Legislatures would 
be the appropriate bodies to determine whether a 
national consensus existed and the C.C.0. was asked 
to look again at alternative formulae in this regard. 


During the discussion, doubt was expressed as 
to whether the federal power to make conditional 
grants should be exercised at all in areas of exclusive 
provincial jurisdiction, because of the effect this 
could have on determining priorities within the 
provinces. In response, it was observed that the 
provincial participation in approving or rejecting 
a proposal and the possibility of non-participation 
even when a national consensus had been established 
argued against this view. Moreover, it was felt that 
it would not be in the interests of the country to 
exclude the possibility of using the federal spending 
power in this way when there was a consensus favouring 
such action. The suggestion was made that if a clear- 
cut distribution of powers was established, there 
would be no need for federal participation in areas 
of provincial jurisdiction. 


As for the question of compensation in non- 
participating provinces, wide differences of view 
were expressed concerning the best method that could 
be used. Although it was suggested that the federal 
taxes required to finance the federal portion of a 
programme should not be collected in non-participating 
provinces, the main discussion concerned the 
alternative ways of making payments, either to 
individuals in or to the governments of the non- 
participating provinces. The federal proposal was 
that payments should be made to individuals, which 
would meet the "no taxation without benefit" argument. 
This was held to be compatible with the principle 
that once the decision had been made by a province 


to reject a proposed programme, it ought not to be 
expected, or expect, to participate in any way. 
Hence, it would remain for Parliament to return to 
its taxpayers in that province an amount which would 
bear some relationship to the taxes they would have 
contributed toward the programme, or the amount they 
would have received through the programme had their 
provincial government decided to participate. 


Some delegations argued that it would be less 
efficient to send payments to individuals than to 
transfer a fiscal equivalent of the taxes collected 
in a non-participating province to the provincial 
government which could then return the benefit to 
the people through increased services or through 
decreased taxes or through devices such as special 
grants to municipalities. It was also observed that 
since the federal government could not return the 
specific payments made by each individual taxpayer, 
the federal proposal would still have an effect in 
non-participating provinces since there would be some 
alteration of the tax base which could make it more 
difficult for provincial governments to use certain 
tax fields for their own priorities. Those opposing 
this approach pointed out that a procedure for paying 
provincial governments could act as a strong 
disincentive to participation in shared-cost 
programmes; provincial governments would be tempted 
to reward themselves financially by staying out Obs! 
a programme, and the consensus formula would no longer 
be a true measurement. 


It was generally agreed by the First Ministers 
that there should be no fiscal penalty upon the people 
of non-participating provinces and that the various 
methods for achieving this would be discussed at 
future meetings. 


At the Constitutional Conference in December 
1969, First Ministers had hefore them a Secretariat 
briefing paper reporting on the C.C.0. discussions 
regarding both the determination of a national 
consensus and compensation in non-participating 
provinces (see Chapter 4 for C.C.0. discussions). 
Only these two points were examined at this open 
meeting. 


Most First Ministers agreed that the constitution 
ought to require the determination of a national 
consensus, on a regional basis, before Parliament 
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could enact new and general shared-cost programmes 
in areas of provincial jurisdiction. There was 
considerable support for a British Columbia proposal 
which called for a formula based on five economic 
regions (as opposed to 4 as in the federal plan), 
with British Columbia as the fifth region, whereby 
consensus would exist with the agreement of three 
regions out of five having a majority of the 
population. Nova Scotia suggested agreement by a 
majority of the provinces with a majority of the 
population. Manitoba and New Brunswick spoke against 
a fixed and mathematical formula, favouring instead 
an obligation to consult which would mean that the 
federal government would be free to proceed even if 
no general agreement was forthcoming as a result of 
such consultations. 


Opinions continued to be divided on the matter 
of compensation in non-participating provinces. Three 
different views continued to be held as to how a 
fiscal penalty could be avoided: 


(a) the individuals in non-participating 
provinces would be compensated in an 
amount which in the aggregate would equal 
the per capita federal payments to 
participating provinces; 


(b) the governments of non-participating 
provinces would receive unconditional 
grants equal to the conditional grants 
they would have received had they agreed 
to participate in the federal-provincial 
programme; 


(c) taxes imposed by the federal government 
for the purpose of financing a particular 
shared-cost programme would not be levied 
in a non-participating province. 


A number of provinces considered either (b) 
or (c) to be acceptable. However, it was agreed by 
the Conference to defer discussion of this question 
until other aspects of the distribution of powers 
had been considered. 


During the above discussions Manitoba presented 
a paper calling for a system of "priority option 
grants", It was argued that there was no need for 
uniformity between the federal government and the 
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provinces on all matters, and that regional needs 
varied. Under the proposed Manitoba System, a province 
could choose from a number of shared-cost programmes 
which were considered to be in the national interest 
and receive from the federal government its allocation 
from a total budgetary commitment. The federal 
government would retain its right to exercise its 
spending power in the national interest, while the 
provincial governments would have more flexibility 

of selection and timing within an established framework 
of shared-cost programmes. Newfoundland expressed 
interest in the proposal. However the federal 
government suggested that this system would be 
difficult to apply in respect of programmes which 

were intended to be national in scope, and that 
arrangements to meet regional needs might better be 
made on a bilateral basis. 


The December 1969 Constitutional Conference 
marked the end of the discussions on the spending 
power. Neither the taxing powers nor the spending 
power were to form part of the "package" of 
constitutional questions examined subsequently in 
Victoria‘. 


(3) Income security and social services, including 
social policy 


While the subject of income security and social 
services and that of social policy were discussed 
consecutively, in substantive terms these subjects 
proved to be interconnected or to overlap. In the 
first phase the discussions were led by the federal 
government, whereas in the second they focused on 
the issue as raised by Quebec. The following 
paragraphs outline the sequence of the complete debate 
in this area from December 1969 to the Victoria 
Conference and the Charter in June 1971]. 


Before taking up the subject as part of the 
agenda of a Constitutional Conference, it might be 
recalled here that the Premier of Quebec had already 
called for provincial control of social security at 
the Federal-Provincial Conference in September 1966, 
at the Confederation of Tomorrow Conference in 1967, 
and at the first Constitutional Conference in February 
1968. This position was repeated in the Quebec 
propositions made public in the fall of 1968. Despite 
the province's strong views on the priority of this 
subject, it did not come before the First Ministers 
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until the Constitutional Conference in December 1969 
when a federal paper was ready for examination. 


When the first Working Session adjourned in 
June 1969, it did not include any agreement on a 
future programme of work. Subsequently, in writing 
to all governments suggesting such a programme, the 
Chairman proposed that the subjects of income 
redistribution and social security might follow 
naturally upon the First Ministers’ previous 
discussions on the taxing and spending powers. He 
also suggested that the C.C.0. should take up this 
subject at the first opportunity (see Chapter 4 for 
discussions by the officials). 


When the Constitutional Conference convened 
in December 1969, First Ministers had before them 
federal proposals as set out in a working paper 
entitled "Income Security and Social Services", which 
was later published. Although the C.C.0. had examined 
this paper in a preliminary way at its meeting 
preceding the Conference, no committee report was 
presented. 


Before looking at the details of the federal 
proposal a number of general remarks were made. 
Ontario maintained that before arriving at 
constitutional positions it was necessary to fully 
discuss basic principles and long term objectives. 
Comments were made calling for agreement on the 
definition of terms, for greater co-operation and 
consultation, as well as for a re-examination of the 
relationship between the two orders of government 
and an assurance that any change in this area would 
not impair the federal spending power. British 
Columbia felt that it would be premature to look at 
the federal proposals before a study had been made 
on the alternative of a guaranteed annual income plan 
through the use of a negative income tax. Quebec 
reiterated its preference for a greater 
decentralization of powers where social security, 
including all social allowances, old age pensions, 
family allowances, health and hospitals, manpower 
placement and training would be allocated to the 
provinces not only for practical administrative 
reasons, but also for cultural ones. Moreover, Quebec 
felt that the federal proposals downgraded the 
provinces and would take away some of the powers they 
now possessed, 


Despite these basic differences, discussions 
during the Conference were carried out under the 
following categories suggested in the federal proposal 
- income support, income insurance, and social 
services, 


The first federal proposal was that Parliament 
and the provincial Legislatures should continue to 
have equal powers to make general income support 
payments to persons. There was considerable support 
for the proposal. Ontario's agreement was subject 
to a number of reservations. Quebec felt that federal 
policy on the redistribution of wealth should be 
achieved mainly through equalization payments for 
which income support powers would not be required. 


The second federal proposal was that Parliament 
and the provincial Legislatures ought to have 


concurrent powers in respect of public income insurance 
oad lee A 


matters, with the following exceptions: 


- unemployment insurance should continue 
to be a matter of exclusive federal 
jurisdiction; 

- workmen's compensation should continue 


to be a matter of exclusive provincial 
jurisdiction; and 


- retirement insurance should continue to 
be a matter of concurrent yurtsdtiction; 
but with federal powers being paramount. 


In order to ensure portability with respect to pension 
plans, the federal government was of the view that 

the arrangement provided for in section 94A of the 
B.N.A. Act should be reversed. 


The discussion in this case concentrated 
essentially on the third exception to the proposal 
regarding public retirement insurance. Doubt was 
expressed that federal paramountcy was required or 
desirable for the reasons given. Some preferred 
provincial paramountcy while others felt 
intergovernmental agreements would be adequate to 
ensure mobility and portability. There were also 
some differences of views regarding the meaning of 
paramountcy. It was agreed that the Continuing 
Committee should undertake a detailed examination 
of the application of the concept of paramountcy, 
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federal or provincial, in the field of public 
retirement insurance. 


In the third area, the federal government 
proposed that provincial Legislatures ought to continue 
to have exclusive jurisdiction over social services. 
There should, however, be some federal power to ensure 
portability of benefits, and to ensure minimum 
standards in all provinces. This would include the 
power to compensate those provinces which carried 
an additional burden because they were receiving more 
citizens than the number. moving to other provinces. 
To achieve these purposes, it was proposed that the 
federal government should be able to continue to use 
its spending power, subject to conditions to be 
defined, to make conditional grants to provincial 
governments in respect of the above services, to 
ensure that national standards were achieved by all 
the provinces. This proposal received general 
acceptance, although some provinces felt that 
concurrent jurisdiction should be considered. It 
was also suggested that the federal government might 
be downplaying its responsibilities, given the 
importance of nationai minimum standards for social 
services. 


The question was raised by Quebec as to whether 
federal manpower programmes had components which were 
essentially social services and therefore should be 
under provincial jurisdiction. The federal government 
maintained that manpower services were an essential 
part of the general economic powers, and therefore 
should remain under federal jurisdiction. It was 
suggested that such services should be considered 
further when the subject of economic powers was brought 
forward. At the same time, it was agreed that the 
appropriate federal and provincial ministers should 
examine whether the needs of the country could be 
more effectively met if the social aspects of manpower 
services were carried out by the provinces. 


In accordance with its mandate, the C.C.0. 
examined the question of paramountcy as applied to 
public retirement insurance at three meetings, 
presenting a progress report to the Constitutional 
Conference in September 1970 which indicated that 
new suggestions for alternative approaches had come 
forward only recently, and that it was therefore 
proposed by the Committee to continue the examination 
with a view to reporting to the next meeting of the 
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Conference. The First Ministers agreed with the 
C.C.0.'s proposal, and observed that the goal to be 
achieved was that of ensuring the portability of the 
benefits of public retirement insurance. 


A@rthe request of Quebec, wthe SUD jJeCE of social 
policy was included on the agenda for the Constitutional 
Conference of February 1971. The Quebec representative 
on the C.C.0. had given notice of his government's 
INTeEnELONS “in, this regard during the two Continuing 
Committee meetings which preceded the February 
Comterence {At that “time the subject Of “social (policy 
was described as a new item which was an enlargement 
of the subject of income security and social services. 


In opening the discussion, the Premier of Quebec, 
Mr. Bourassa, indicated that his government had requested 
that social policy be placed on the agenda in order that 
a formula for the improvement of the existing social 
services system might be put forward. It was pointed 
out that the multiplicity of social programmes both at 
the federal and provincial levels was detracting from 
IneremaLectiveness (of the system as a whole.” "it was 
recalled also that previous Quebec governments over 
the past ten years had requested exclusive jurisdiction 
Ovietm Mittens “OL ysocial Gecuri ty . The present Quebec 
sovernment, thowever, was adopting a more flexible 
stance, and was prepared to accept a federal power to 
lev istgce tin tcertain areas of souctal polit cy ro rhe 
extent that Quebec's objectives in these areas were 
respected. 


LienmOvepec Minister, Of "Soctal Attaire, Mr -sCastoneguay, 
then went on to outline the province's position on social 
policy, as had been presented to the Federal-Provincial 
Conterence tot Social Welfare Ministers in ‘Ottawa’, -on 
January, 28th and 29th, 1971. In Quebec's view it would be 
necessary to revise the whole range of social assistance 
programmes with a view to tailoring future programmes to 
eatistiymore cllearhy “defined objectives, © Such tavrevision 
would require a more comprehensive and better integrated 
approach encompassing all essential social services 
whieh were themselves mutually independent. This 
could best be achieved through an income security 
programme which would provide a basis for additional 
programmes in other areas. A global approach of this 
type was not seen to require the elimination of 
existing programmes, but rather their readjustment 
to contorm with overall objectives. “Given the close 
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interrelationship of the various measures, Quebec 
called for primary responsibility rather than 
legislative exclusivity for the formulation of social 
policy, which would not preclude the federal government 
from continuing to redistribute wealth, or from 
participating in the financing and the administrative 
aspects of social policy. In terms of constitutional 
provisions, certain amendments to the B.N.A. Act would 
be required. 


Many provinces expressed interest in the Quebec 
approach and felt it should be given further careful 
study. Some warned against any changes which would 
erode the federal economic powers. British Columbia 
repeated its belief that social security could best 
be met through a guaranteed annual income plan 
administered by the central government. But so long 
as the present taxation system was in effect, the 
province would want the present joint policies in 
the health and welfare field to continue. 


The federal government took the view that there 
should continue to be room for different social 
policies in different provinces, and expressed its 
desire to co-ordinate its income security measures 
with the social policies of the provinces in order 
that each provincial government, as well as the federal 
government, might best realize its own social 
objectives. It was observed that the Quebec 
suggestions were not that divergent from the proposed 
federal Family Income Security Plan, the Old Age 
Security Pension and the Guaranteed Income Supplement; 
it was hoped that a reconciliation could be achieved 
between the various social objectives of the provinces 
and the federal government. Only in the case of 
the General Social Allowance Plan did more study 
seem required. 


The Conference was informed that bilateral 
discussions had already been planned between provincial 
and federal ministers and officials on these matters 
and their possible constitutional implications, and 
a further meeting of the Ministers of Welfare on 
income security was scheduled to be held in several 
months. The First Ministers asked that this work 
be accelerated and that the Ministers of Welfare 
report to the meeting of the First Ministers in June. 


During discussion of the next steps to be 
followed in dealing with the subject of social policy, 


there was a considerable discussion concerning whether 
or not constitutional issues were involved. Quebec 
expressed the view that the constitutional aspects 

of the matter should be explored. The federal view 
was that the emphasis of forthcoming consultations 
would be on administrative means for integrating 
federal and provincial programmes; if it appeared 

as a result of this examination that a constitutional 
amendment was necessary, then this could be reported 
back to the governments. 


In response to a question from some delegations 
concerning the importance Quebec was placing on the 
relationship between an agreement on social policy 
and acceptance of the other proposals for 
constitutional revision, the Government of Quebec 
Stated that while there existed no dogmatic connection 
between the two aspects, it would be much more 
efficacious to arrive at an agreement on social policy 
at the same time as the other matters, in view of 
the potential impact these subjects held for the 
province. It would be easier for Quebec to accept 
an amending formula if there were, at the same time, 
an understanding on the vital question of social 
policy. Several First Ministers urged that the two 
areas should not be tied in any way, so that the 
tentative agreement regarding patriation and the 
amending formula would not be jeopardized. 


The First Ministers also received a report from 
the Continuing Committee on the question of paramountcy 
as applied to public retirement insurance, and agreed 
that this matter should receive additional study. 
However, no such further examination took place, as 
the C.C.0. did not meet again following the February 
Conference, and the matter was not pursued by the 
First Ministers for purposes of inclusion in the draft 


Charter. 


The bilateral discussions on the income security 
system which had been mentioned during the February 
Conference took place between the federal Minister 
of Health and Welfare, Mr. Munro, and the Quebec 
Minister of Social Affairs, Mr. Castonguay, on March 
ae A ll Mr. Castonguay reported later to the ad hoc 
meeting of ministers on May 3lst which had been called 
to look at the draft Charter that he had asked for 
the immediate consideration of a change with respect 
to family allowances and manpower training through 
their, addition ‘to section; 94A of) the BUN.A.* Acts 
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It was not suggested however that this would fully 
meet Quebec's requirements for constitutional change. 
This explanation seemed to be at variance with the 
interpretation put on the bilateral meeting by the 
federal representatives. The Chairman of the ad hoc 
meeting, Mr. John Turner, declared that he had 
understood that Quebec's proposal would be limited 
to placing family allowances under section 94A and 
to making certain administrative arrangements with 
respect to manpower training, a proposal which he 
had asked other provinces to consider during his 
bilateral discussions on the substance of the draft 
Charter. He had therefore been surprised when in 
mid-May a specific text for revising section 94A had 
been put forward by Quebec with more extensive 
proposals. 


The Quebec proposals were therefore discussed 
multilaterally by the ministers (mostly Attorneys 
General) for the first time on May 3l]lst. A number 
of delegations indicated that with the short time 
remaining before the Constitutional Conference opening 
on June 14th, it would be extremely difficult. to 
examine all the implications of the Quebec position. 
The hope was expressed that the need to give the 
proposal careful study would not prevent progress 
at the Victoria Conference. Quebec replied that it 
was not prepared, at this point, to say whether or 
not it could accept the amending formula without some 
progress in the area of social policy. In this 
respect, the chairman commented that he understood 
Quebec's political problem and the need to achieve 
something of substance; at the same time, he suggested 
there was considerable substance in the other 
constitutional areas covered by the draft Charter. 


The discussion concluded with the observation 
that the question of social policy would be examined 
again by First Ministers in Victoria. In the meantime, 
there would be close consultation between the federal 
government and Quebec. It was noted, also, that the 
Welfare Ministers would be meeting on June 7 and 8, 
although it was not expected that they would be dealing 
with the constitutional aspects of the subject. 


When the Welfare Ministers did meet, they were 
presented with a revised Quebec proposal which was 
a further elaboration of the May 3]st text of revisions 
to section 94A, While there was some discussion of 
this proposal, the Welfare Ministers were not prepared 


to make any recommendation in this regard and agreed 
to report individually to their First Ministers. 
During this meeting, Quebec again emphasized the 
importance of reaching agreement on the social policy 
issue. 


Because of the nature of the debate at the 
Welfare Ministers' meeting, Mr. Castonguay gave notice 
that he would forward a paper elaborating Quebec's 
position. This paper was received by other governments 
in the week preceding the Victoria Conference. As 
a further step in presenting its views, Quebec asked 
the Secretariat to make arrangements for a special 
meeting on the Tuesday morning of the Conference in 
Victoria to provide an opportunity for Quebec to brief 
other delegations on its paper. 


When the Victoria Conference got under way on 
June 14, 1971, Ottawa's position continued to be that 
there should be no constitutional amendment which 
would prevent the federal government from effecting 
its redistributive role or which would constitute 
an encouragement for it to withdraw from programmes 
where it was at present making income security 
payments, since this would be to the disadvantage 
of the provinces below the Canadian average. In its 
opening remarks, Quebec enunciated three principles 
which it was felt would be basic to an agreement. 
These were that there should be concurrency of powers 
and mandatory consultation, and that this general 
concurrency be accompanied by provincial primacy with 
respect to the formulation of income security policies. 


When the main debate on social policy began 
on the afternoon of Tuesday, the 15th, the First 
Ministers had before them not only Quebec's proposed 
text on section 94A but a draft federal text as well. 
In introducing the federal draft on section 94A, Mr. 
Trudeau explained that while it did not go as far 
as Quebec's it was an attempt at finding an application 
of the three principles articulated the day before 
by Mr. Bourassa, and with which the federal government 
could live. The following is a comparison of the 
federal and Quebec proposals on section 94A, 


Quebec 
94A. (1) The Parliament of Canada may make laws 


in relation to the following classes of 
subjects: 
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(2) 


(3) 


(4) 


(5) 


a) family allowances; 

b) manpower training allowances; 

c) guaranteed old age income supple- 
ment; 

d) youth allowances and social allo- 
wances3 

e) unemployment insurance; 

f ) old age pensions and supplementary 


benefits to survivors and disabled 
persons irrespective of age. 


No bill in relation to these classes of 
subjects may however be introduced in 

the House of Commons unless previous 
consultation concerning this law has been 
held with the government of each province 
in which such bill would apply. 


Whenever a law in relation to the classes 
of subjects mentioned in sub-paragraphs 
(a), (b) and (c) of the first paragraph 

is made by a provincial legislature, any 
law of the Parliament of Canada in relation 
to the same classes of subjects shall 

have effect in the territory of the 
province only to the extent that the law 

of the legislature makes provision 
therefor. 


No law made by the Parliament of Canada 

in relation to the classes of subjects 
mentioned in sub-paragraphs (d), (e) and 
(f£) of the first paragraph shall affect 
the operation of any law present or future 
of a Provincial Legislature. 


The Parliament of Canada may make laws 
respecting the appropriation of public 
moneys for purposes of income security 
in relation to other classes of subjects 
than those mentioned in the first 
paragraph. However, such laws if made 
by the Pariiament of Canada after the 
coming into force of this section, shall 
apply in a province only to the extent 
provided for in subsection 3. 
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(6)> Whiene ver anilaw! ofscthe ipa riethent of Canada 
in)’ relation (to a class of subjects 
mentioned in the first paragraph is 
rendered inapplicable in whole or in part 
by any law made by the legislature of a 
province under subsection 3, the govern- 
ment of that province shall receive 
compensation according to the amount that 
would have been spent by the government 
of Canada in the territory of such 
province, had the law of the Parliament 
of Canada applied to its teri tory . 


Federal 


des The Parliament of Canada may make 
laws in relation to old age pensions and 
supplementary benefits, including survivors, 
and disability benefits irrespective of age, 
and in relation to family and youth allowances, 
but no such law shall affect the operation of 
any, law “present or future of, "4. provincial 
legislature in relation to any such matter. 


Di The Government of Canada shall not 
introduce a bill in the House of Commons in 
relation, to a matter described tn. Article 1 
unless it has, at least ninety days before such 
introduction, advised the government of each 
province of the substance of the proposed 
legislation and requested its views thereon. 


The federal Minister of Health and Welfare 
reported on behalf of the Welfare Ministers and also 
on the administrative changes planned by way of the 
federal FISP programme. With respect to the Quebec 
proposal which called for payments to governments, 
the federal government felt it was necessary that 
it should be able to continue to redistribute income 
across the country by making direct payments to persons 
With Ow tlc omnes. Quebec recognized the value of 
the administrative changes proposed by Mr. Munro but 
was of the view that these would not afford constitu- 
tionas protection Tor the future. “Mr. Bouragan said 
thet, ain its proposal, his province was pot asking 
for exclusive powers in the area of social policy but 
rather that it be given legislative primacy in certain 
areas where provincial priorities had to be recognized. 
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A number of First Ministers then commented on 
the two proposals which had been made concerning 
section 94A. British Columbia felt that neither 
proposal was an adequate substitute for a guaranteed 
annual income, while Prince Edward Island suggested 
that it would be better to start by examining first 
the general principles of an ideal social security 
plan. For New Brunswick, agreement with either 
proposal was impossible until the necessary fiscal 
arrangements were known as well as the ultimate effects 
on the people of the province. Manitoba observed 
that the proposals differed mainly in that the federal 
text made no reference to fiscal compensation, and 
suggested a compromise by way of equalization payments. 
Ontario supported the concept that a much more 
integrated approach should be taken to the planning 
and administration of income security programmes and 
while reluctant to accept Quebec's proposal, did agree 
with that province's desire for a decentralized 
federalism. Ontario's basic position was that income 
security and income redistribution should be an 
integral part of taxation policies allowing for a 
guaranteed minimum family income through a system 
of tax credits. The province was also of the view 
that federal jurisdiction over unemployment insurance 
should be retained although some benefits could be 
integrated with provincial programmes, that old age 
security should not be taken over by the provinces, 
and that the text on retirement insurance should be 
written so as to guarantee portability of benefits. 
Ontario emphasized the need for better 
intergovernmental co-ordination in fields of concurrent 
jurisdiction and suggested that section 94A might 
provide for consultation in advance of both federal 
or provincial legislation in these areas. 


The First Ministers decided to continue their 
discussions on social policy in private session. 
It was subsequently agreed to revise section 94A of 
the B.N.A. Act in accordance with the federal draft, 
but that “occupational training allowances" should 
be added to the subjects in the proposal. It was 
also agreed to incorporate this new text into the 
Victoria Charter as articles 44 and 45 (see Appendix 
B), and to repeal the existing section 94A of the 
B.N.A. Act. It should. be recalled that First Ministers 
were to decide that the! CGravter would have fo be 
accepted as a whole or rejected when examined by 
individual governments following the Conference. 


The subsequent rejection of the Victoria Charter 
by the Quebec government on the basis of articles 
44 and 45 is described in Chapter 2. A summary of 
the Ottawa-Quebec discussions on social policy 
following the rejection of the Charter will also be 
found in that Chapter. 


(4) The capital market and financial institutions 


The subject of the capital market and financial 
institutions was discussed only once by First 
Ministers, at the Constitutional Conference in 
September 1970. At that meeting delegates had before 
them a federal working paper on this subject which 
had been examined by the Continuing Committee at its 
12th meeting at the beginning of the same month (see 
Chapter 4). While no report to the First Ministers 
had been produced as a result of this meeting, the 
Secretariat, at the request of the C.C.0., had prepared 
a discussion outline including the major proposals 
of the federal paper as well as a number of provincial 
observations and questions regarding the proposals. 


The examination of this subject by First 
Ministers was regarded as preliminary. Discussions 
were divided into four parts which coincided with 
the four areas in which federal proposals had been. 
put forward - currency and banking, credit control, 
financial institutions, and the securities market. 


In the first of these, the federal paper proposed 
that there be a continuation of federal jurisdiction 
over currency and banking, but that the present federal 
jurisdiction over savings banks be transferred to 
the provinces. It was generally agreed that the 
chartered banks should continue as a federal 
responsibility. While a number of provinces agreed 
with both aspects of the federal proposal, there was 
no agreement specifically related to savings banks. 
British Columbia, supported by Alberta, suggested 
that the central Bank of Canada be specifically 
provided for in the constitution and proposed that 
jurisdiction over chartered banks and other major 
financial institutions be vested in a Fiscal and 
Monetary Council, with provincial participation 
in the appointment of members of the Board of Directors 
of the central bank and members of the Council. 
Manitoba suggested that rather than giving the 
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provinces the power,to appoint, directors of the central 
bank, there might be consultation with a province 
concerning who should be appointed from that province. 
The federal government suggested that a provincial 
roleswith, respect, Lovthe, central ypank might pe. cua 
sidered as an aspect of the mechanisms of federal- 
provincial relations, and pointed out)'that. at. present 
directors of the bank were appointed from every 
province in Canada. “White, recognizing. that. there 
night be difficulty ip Pryings to achieve, sa pening 
sharing of jurisdiction between the tederal government 
and the provinces without paralyzing the Bank of 
Canada, Quebec proposed that the federal government 
give serious, consideration, to proposals for. 4a decen-= 
tralization, of the, Operac.one, OL, the. Conte ala pal. 


A number of provinces expressed the view that 
at present banking institutions were not sensitive 
enough to the needs of the various regions of Canada 
or even to some sectors of the economy. It was agreed 
that there should be discussions of ways, under the 
present constitution, of making these institutions 
more responsive to regional needs. It was suggested 
that the Ministers of Finance and the federal Cabinet 
might examine the possibilities for encouraging this. 
Three provinces suggested the objective might be 
achieved by permitting the provinces to hold voting 
shares in the chartered banks. 


in thevsecond (area, credit control, thestederal 
paper proposed that the constitution should provide 
for explicit concurrent powers Over «credit. For most 
purposes, the provincial power would be paramount, 
however this paramountcy would be federal where the 
federal legislation was made for national economic 


purposes. First Ministers agreed with the proposal 
regarding concurrency, but felt that more detailed 
study of any paramountcy would be desirable. Many 


provinces felt that there was a need for a more 
specreie definition. of terms such ac “credit. .ane 
TNetiaonak economic, purposes i. 


In the third area the federal proposal called 
for exclusive federal power to regulate financial 
institutions which carried ‘on ‘business in two or more 
provinces or internationally, and ‘exclisive provineial 
power to regulate Tinaneial institutions. other than 
banks, which carried on business only within one 
province. ,~lhere was Little "SuppoLte Dorper te ploposal, 
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and a number of alternative approaches for solving 
the problem of divided jurisdiction, including 
intergovernmental co-operation and the delegation 

of powers, were put forward. It was suggested that 
the federal proposal would remove from the provincial 
sphere financial institutions over which provinces 
currently had control. It was agreed that the impli- 
cations of all the alternatives should be explored. 


In the fourth and final area of the federal 
proposal, the securities market, it was suggested 
that in the revision of the constitution Parliament 
should be given specific powers to make laws relating 
to the sale of securities by a vendor residing in 
one province to a purchaser residing outside the 
province, and relating to the issue of securities the 
sale of which was not restricted to purchasers 
residing in the province of issue only. It was also 
proposed that it be made clear that Parliament could 
legislate in regard to the sale of securities of 
federal origin and the purchase of securities from 
vendors outside Canada. in presenting this proposal 
the federal government indicated that it had been 
designed to meet the needs of future years when some 
sort of national securities administration would be 
necessary to ensure an orderly and efficient marketing, 


both internationally and domestically. A few First 
Ministers were of the view that a greater’ federal 
presence in this fveld was! called for. Wowever’ several 


provinces felt that there was'no such need ina! field 
that was being satisfactorily administered at the 
provincial level, and that Ottawa's intervention would 
do little to improve present investor protection. 
Ontario noted that there was a requirement for more 
uniform legislation and procedures which could best 

be provided by a nation-wide regulatory agency without 
recourse to a constitutional ‘revision. The province 
suggested that in addition to the above federal 
proposal, the Conference should consider the Ontario 
CANSEC scheme, the 1968 federal proposal to the 
Federal-Provincial Committee on Financial Institutions 
ana’ Securities Regulation), 4s-well’ as that: tftound’ in 
the 1969 Report of the Quebec Study Committee on 
Financial Institutions. It was agreed by First 
Ministers that all these alternatives should be 


examined ain-detaiie 
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The Ministers of Finance and other ministers, 
as appropriate, as well as the C.C.0. were asked to 
continue to study in detail the implications of the 
various approaches to the general field of the capital 
market and financial institutions as indicated above, 
in preparation for a fuller discussion by the 
Conference at its next meeting. However, although 
the Continuing Committee was to pursue the mandate 
that had been given to it at its 13th and 1]4th meetings 
(see Chapter 4), the Ministers of Finance were not 
able to begin their own examination of the subject. 
Accordingly, it was later decided that the question 
of the capital market and financial institutions 
should not be included in the agenda for the February 
1971 Constitutional Conference. 


(5}) Environmental management (pollution) 


Environmental management and the control of 
pollution were discussed by First Ministers as a 
popular subject requiring current solutions which 
had important constitutional implications rather than 
as the next logical step in the overall plan for 
discussing the distribution of powers. The provincial 
Premiers, at their annual meeting in August 1969, 
had called for an early consideration of pollution 
problems. The matter was also a major topic of 
discussion at the non-constitutional Federal-Provincial 
Conference on February 16 and 17, 1970. The following 
June, the Prime Minister proposed that the subject 
of environmental management be put on the agenda of 
the next meeting of the Constitutional Conference 
and the C.C.0. began its preparatory work in this 
field (see Chapter 4). 


When the Constitutional Conference came to order 
in September 1970, First Ministers had before them 
a discussion outline on environmental management put 
forward by the federal government, as well as a 
position paper from the Government of Alberta. The 
Conference explored many of the dimensions of this 
subject, and several governments put forward 
suggestions for dealing with the effective management 
of the environment. Most agreed that the present 
constitutional position was complicated and unclear; 
however, it was also agreed that both orders of 
government would need comprehensive powers to control 
pollution. The federal government was supported in 
its view that while it should have power to act with 
regard to air and water pollution of interprovincial 


“gS 


or international significance, this power would only 
be used in the absence of action by the province where 
the pollution originated. In addition to a federal 
responsibility for fulfilling all international 
commitments, the federal government stressed its role 
for supplementing provincial action through the 
regulation of the production and marketing of 
substance, machines and equipment which generated 
pollution. 


British Columbia recognized the many inter- 
provincial and international aspects of the problen, 
and called for constitutional flexibility «uu t) aiso 
listed a number of urgent problems requiring federal 
action with respect to the development of norms, 
control regulations, facilities and financial support 
for research into control techniques and assistance 
in financing pollution control programmes. Ontario 
supported these views and suggested some mechanisms 
to provide constitutional flexibility including 
intergovernmental agreements, legislative and 
administrative delegation and paramountcy in certain 
areas. It was Ontario's view that the provinces 
should have responsibility for problems within their 
own boundaries, except where there was an agreed need 
for federal assistance. Federal and provincial action 
in making tax rebates, loans and grants to industry 
to encourage anti-pollution measures should be 
considered. Ontario also expressed concern with the 
existing federal immunity from provincial regulations. 
Manitoba supported the concept of federal paramountcy 
in certain cases such as air pollution, and suggested 
that when water pollution became interprovincial in 
nature it should automatically become a federal 
problem. Nova Scotia suggested that many pollution 
problems might be dealt with through the extension 
of the criminal law. Alberta called for an inter- 
governmental co-ordinating agency, suggesting that 
the problem was not which government should be 
exercising jurisdiction regarding environmental 
management, but rather which combination of governments 
was most appropriate to deal with the matter. 


The Conference concluded that governments should 
continue to study the constitutional aspects of 
environmental management with a view to presenting 
proposals for possible constitutional changes in 
jurisdiction which would be discussed at the next 
meeting of the First Ministers. It was also agreed 
that governments would continue to act co-operatively 
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and to implement co-ordinated programmes of 
environmental management under the present 
constitutional arrangements, while the constitutional 
discussions were going on (see Appendix B). 


When the Conference met again in February 1971 
it had before it two papers on environmental 
management, the federal government's wide-ranging 
working paper on "Constitutional Powers to Control 
Pollution", and a Secretariat briefing paper reporting 
on the Continuing Committee's examination of the 
specific proposal contained in the federal paper (see 
Chapter 4 for C.C.0. discussions). The federal 
proposal was that there should be a new concurrent 
power for Parliament and the provincial Legislatures 
to make laws in relation to pollution of air and 
water. Under the terms of this proposal, where there 
was a conflict between a federal law and a provincial 
law made under this power, the federal law would 
prevail if it applied to the control of pollution 
which had, or if permitted would have, significant 
international or interprovincial effects. In other 
circumstances, the provincial law would prevail over 
the federal law. 


In introducing the proposal, the federal 
spokesman said that it was being put forward to clear 
up uncertainties, and situations where federal and 
provincial laws tended to conflict. Moreover, it 
would facilitate dealing with interprovincial 
situations, and would help the federal government 
to honour international obligations which it would 
undoubtedly be entering in respect of the general 
matter of global pollution. 


The proposal attracted the support of some 
Premiers, although several felt that more study was 
required to clarify the constitutional implications. 

It was also suggested that the words "significant 
international or interprovincial effects" ought to 

be defined. Others felt that areas of exclusive 
federal and provincial jurisdiction would be preferable 
to the general concurrency proposed. 


Quebec put forward a six-part alternative as 
follows: 


i) A constitutional obligation on Parliament 
and the ten legislatures to take within 
their respective territories the necessary 


measures to assure a minimum standard 
of quality of the air and water. 


pis a Exclusive power for provincial legislatures 
to legislate with regard to water and 
air pollution within their borders, and 
for Parliament to legislate with respect 
to territories not organized into 
provinces. 


1ii) Compliance of activities under federal 
jurisdiction with provincial regulations 
against pollution. 


iv) Power to a future constitutional court 
to sanction the obligation in i) above 
at the request of the federal government 
or of a provincial government. 


v) Power to a future constitutional court 
to hear litigation between governments 
on the question on damage caused to public 
property. As for litigation between 
individuals and between an individual 
and a government other than his provincial 
government, the Constitution should 
indicate the applicable law and the 
competent tribunal. 


vi) A joint power for parliament and the 
provincial legislatures with regard to 
pollution with international effects, 
with federal paramountcy for the 
international relations aspects and 
provincial paramountcy for aspects relating 
to management and conservation of 
resources. 


Ontario also expressed doubt as to the need 
for concurrent powers as contained in the federal 
proposal, In its view such powers could lead to a 
duplication of laws, complexity and uncertainty, and 
to federal involvement in areas, such as municipalities 
and industries located on inland waters, which fall 
mainly within the provincial domain. 


With regard to the control of interprovincial 
pollution, Ontario suggested two steps. hiris can 
effort should be made to obtain an agreement between 
the provinces affected, which could involve assistance 
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from the federal government. Secondly, if such 
agreement could not be obtained, then there should 

be a procedure whereby a province could petition the 
federal government to require that standards be met 
within a stated period of time. Under such a 
procedure, it would be reasonable to expect that the 
federal government would accept a degree of financial 
responsibility. A similar procedure could be 
considered for any international problem. 


Although British Columbia was not present Lor 
this discussion on environmental management, it had 
submitted a statement of its views. In particular, 
the province suggested that there ought to be an area 
of exclusive provincial jurisdiction for matters 
wholly within the province, with the exception that 
the federal government should be able to establish 
national standards. It also noted that the possibility 
of agreement being reached where there were 
international or interprovincial effects should not 
be forgotten. 


Some provinces suggested that new constitutional 
provisions could better be considered after more 
experience had been gained in dealing with pollution, 
and that in the meantime it would be preferable to 
rely on improved arrangements for co-ordination and 
co-operation between governments based upon existing 
constitutional provisions. However, the First 
Ministers agreed that the implications of the various 
approaches to new constitutional provisions should 
be given further study. 


This was to be the last time the question of 
environmental management was examined during the 
constitutional review, the subject not being ready 
for inclusion in the "package" of constitutional 
reforms for approval at Victoria. 


(6) Canadian common market/Canadian interprovincial 
marketing 


In his letter of December 22, 1970, proposing 
an agenda for the Conference planned for February 
1971, the Prime Minister suggested a preliminary 
discussion of certain aspects of the subject of the 
Canadian common market, in particular, the question 
of the free flow of commodities within Canada, the 
legislative powers related to this and the 
constitutional guarantees for the free movement of 


goods. During their one day non-constitutional meeting 
on September 16, 1970, the First Ministers had already 
discussed current interprovincial marketing problems 
with respect to certain agricultural products. 


This previous meeting, as well as the new 
dimensions which the "Chicken and Egg War" had since 
taken were to result in the discussions at the February 
1971 Constitutional Conference revolving around current 
proplens, "particularly dn the agricultyral. field. 

These discussions were held without a previous 
examination by officials. First Ministers took a 
further look at Bill 197, the federal Farm Products 
Marketing Agencies Bill, which provided for a joint 
approach to marketing. Although it was suggested 

that this measure, once passed, would facilitate a 
satisfactory resolution of the problem of 
interprovincial trade restrictions, some felt that 
other action was also needed. Some provinces suggested 
that provincial marketing boards should retract certain 
regulations that affected the free movement of goods; 
others were of the view that this could not be done 
unless additional action was taken to replace such 
regulations and avoid harm to local agricultural 
industries. Manitoba pointed out that it had referred 
its own proposed regulations to the Supreme Court 

for an opinion as to their constitutionality. Another 
view expressed was that the federal government should 
exercise its existing constitutional powers to deal 
with the matter. 


In the end, the Conference observed that the 
general question of interprovincial trade was a 
fundamental constitutional question which should be 
given fuller examination at a later meeting. The 
First Ministers agreed to change the title of the 
section in the conclusions of their Conference dealing 
with this question from "Canadian Common Market" to 
"Canadian Interprovincial Marketing" in order to 
remove any suggestion of separate states entering 
into a consortium for marketing purposes. 


The subject was not discussed further during 
the constitutional review. 


Cua) External relations 
At the first Constitutional Conference in 


February 1968 several governments made reference to 
the need for a strong federal government with exclusive 
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authority over external relations. These references 
could be taken as a response to Quebec's frequently 
repeated desire to give priority to an examination 
of the constitutional power in regard to foreign 
affairs, particularly relations with other countries 
and international organizations. Quebec's position 
was that the province should have, within the limits 
of Canadian foreign policy, a recognized capacity 

to negotiate and sign its own agreements with foreign 
governments on matters subject to the province's 
internal jurisdiction. It was also felt that the 
Quebec government should be regularly invited to 
participate in Canadian delegations at international 
conferences and at meetings of international 
organizations of which Canada was a member, and which 
dealt with questions within fields of provincial 
competence, Similarly, it was proposed that the 
province should be empowered to attend international 
conferences of provincial interest where Canada was 
not a participant, and that the Quebec government 
should be in a position to play a more substantial 
role in external aid. 


There was no debate of substance on the matter 
at this first Constitutional Conference. However, 
in the closing moments of the final session, the Prime 
Minister of Canada presented a document entitled 
"Federalism and International Relations", intended 
as a working document for future consideration. This 
was followed, three months later in May, by a 
supplement entitled "Federalism and International 
Conferences on Education", 


Although the subject was not discussed at the 
second Constitutional Conference in February 1969, 
Quebec took the occasion to table its own "Working 
Paper on Foreign Relations" which expanded on the 
themes developed a year earlier and which had since 
been reiterated in its propositions to the Continuing 
Committee of Officials. 


It might be noted that the examination of 
propositions by the C.C.0. prior to the February 1969 
Conference was to be the only occasion when the subject 
of external relations was discussed by officials 
during the review. These general discussions on 
propositions were reviewed in the Secretariat's 
briefing paper submitted to the February meeting. 
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Following the February 1969 Constitutional 
Conterence, it was«notsuntilethe federal government 
Suggested that provisions concerning external relations 
might be included among the initial measures of 
constitutional refcrm that the subject was discussed 
again. The Conference in February 1971 was presented 
with a federal proposal which had béen examined with 
some provincial leaders in the bilateral discussions 
preceding the Conference. This text proposed that 
the constitution might state that: 


Ca.) the federal government has power over 
foreign policy and international relations 
eeneral ly: 

(b) the federal government should consult 


with the provinces before enter inem@an to 
commitments involving areas of exclusively 
provincial jurisdiction; and 


Gc) provincial governments have power to enter 
into informal administrative arrangements 
and other similar commitments Suitably 
cescribed with foreipn juntiediet tons. 
subject to the overriding general federal 
responsibility for foreion policy and 
international relations. 


It was suggested that such provisions would entrench 
thespresent constitutional s~situation sin .bhis fields 


Several provinces indicated agreement with the 
federal proposal. However, because of Quebec's desire 
to have the federal government clarify the meaning 
of certain expressions, the item was set aside while 
Quebec and federal officials \tried tosagreé son an 


appropriate text. The two delegations were unable 
to work one out before the end of the Conference, 
SarOienowone Lustonawas Keached: It was understood 


that the item might be brought forward again at 
Victoria if in the meantime an acceptable text could 
be developed by Quebec and Ottawa. 


The draft Charter presented at the Victoria 
Conference included five articles dealing with 
international relations. These articles were basically 
a formal expression of the three-part proposal 
described above, plus the repeal, through the Schedule 
arrachied. to, the Charter, off section 232. of the Bon. A. 
Act. At the ad hoc meeting of Ministers held two 
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weeks prior to the Victoria meeting, Quebec had 
indicated that these articles constituted a feasible 
approach, but withheld outright agreement pending 
further examination by experts. 


When the question was before the Conference 
in June, Quebec expressed particular reservations 
with respect to the authority accorded to the 
provinces. Despite attempts to amend the draft 
provisions to meet that province's point, agreement 
could not be reached and articles on international 
relations were not included in the Victoria Charter. 


The Institutions Linked to Federalism 


At the initial Constitutional Conference, it 
was agreed that the fourth of the seven specific 
questions to be examined would be the reform of 
institutions linked to federalism, including the 
Senate and the Supreme Court of Canada. This section 
deals with discussions on both of these institutions, 
together with those on the national capital. 


(1) The Senate 


At the first Constitutional Conference several 
First Ministers singled out the Senate as one of the 
institutions of government which ought to be examined. 
A number of aspects were proposed for study. Among 
these were the role, powers and functions of the 
Senate, its position in the federal structure, its 
composition, the manner of appointment of its members 
and the length of the term of office. 


At the second Constitutional Conference in 
February 1969 the (Pigs Ministers) necedvedmaspeport 
on discussions within the C.C.0. which outlined the 
examination which officials had carried out concerning 
the propositions on the Senate (see Chapter 4). There 
was no discussion of substance by the First Ministers, 
but it was decided that a ministerial committee should 
be established to study possible constitutional 
provisions relating to the reform of the Senate. 

This committee was expected to take into account a 
number of considerations specified by the Conference 
(see Appendix B). 


At the Conference in June 1969, there was no 
discussion of the Senate. First Ministers took 
note however of the progress report of the first 
meeting of the Committee of Ministers on the Senate 
(see Chapter 5) and asked it to meet again and 
report wuriher prioxv ito the, next Conrerence. 


The ministerial committee did not reconvene 
before the Conference of December 1969, and there 
was no further discussion of Senate reform during 
the rest of the constitutional review. It should 
be noted however that The Special Joint Committee 
of the Senate and of the House of Commons which was 
constituted about this time included the matter in 
its own examination of the constitution. 


It should also be recalled that the Senate 
continued to be referred to in the context of other 
constitutional subjects. In this way, it was proposed 
during discussions on the Supreme Court that 
appointments to the Court should be subject to the 
approval of the Senate, assuming that certain changes 
in the character of the latter institution were made. 
During discussions on the spending power, it was also 
proposed that the determination of a national consensus 
favouring the introduction of new shared-cost 
programmes could be based on a reference to the four 
Senate divisions provided in the B.N.A. Act. The 
Senate is also the subject of some special dispositions 
in the amendment provisions contained in the Victoria 
Charter. 


(2) The Supreme Court of Canada 


At the first Constitutional Conference a number 
of First Ministers referred to the need to include 
an examination of the composition and powers of the 
Supreme Court of Canada as part of the overall 
constitutional review. Consequently, the Supreme 
Court was listed among examples of the institutions 
linked to federalism to be examined. 


When the First Ministers reconvened for the 
second Constitutional Conference in February 1969, 
they had before them the report on the deliberations 
within the C.C.0. regarding the propositions which 
had been received with respect to the constitution 
of the judicial system (see Chapter 4). There was 
some discussion by the Conference regarding possible 
provisions on the Supreme Court in the constitution 
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and the system for appointing judges to the Court. 
Quebec's proposal for a Constitutional Court and the 
proposal for dividing the Supreme Court into separate 
chambers were also looked at. 


It was concluded by the Conference that the 
constitution should provide for the independence of 
the Judiciary, and that a ministerial committee should 
consider further provisions concerning the Supreme 
Court and the Judiciary. 


The Conference in June 1969 received a progress 
report from the Committee of Ministers on the Judiciary 
which outlined the matters which the Committee proposed 
to examine at future meetings (see Chapter 5 for 
discussions in this ministerial committee). First 
Ministers took note of the report but there was no 
discussion of substance. 


The Constitutional Conference in December 1969 
was presented with a second progress report from the 
ministerial committee. Its contents were acknowledged 
and the Committee was asked to continue its work. 


The question of the Judiciary was not discussed 
at the September 1970 Conference. However, some 
progress was made on this subject during the bilateral 
consultations in January 1971, to the point where 
provisions relating to the Supreme Court could be 
suggested for inclusion in the "package" of initial 
measures of constitutional reform put forward by the 
federal government. 


At their Conference in February 1971, the First 
Ministers agreed that the existence and the 
independence of the Supreme Court of Canada, as well 
as some aspects of its basic structure, should be 
entrenched in the constitution. The Court would 
continue to have jurisdiction as a court of final 
appeal for the country. Further discussions would 
be undertaken regarding the jurisdiction of the Supreme 
Court to hear appeals in matters of strictly provincial 
law. 


It was also agreed that the federal government 
would retain the power of appointment to the Supreme 
Court, but that the constitution would recognize the 
importance of provincial participation in the process 
of selection of suitable candidates. Proposals made 
during the Conference regarding. the natureor “this 
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provincial participation included a nominating 
committee which would prepare a list of judges from 
which selection could be made, the ratification of 
appointees by a majority of provinces, and, a federal 
obligation to consult with the governments of those 
provinces from which an impending appointment might 
come. It was also concluded by the Conference that 
study should be given to the means of assuring the 
availability on the Court of civil law judges to hear 
civil law appeals. 


The Charter agreed upon at the Victoria 
Conference in June 1971 included two Parts dealing 
with the Judiciary, one entitled "Supreme Court of 
Canada" and consisting of 21 articles, and one entitled 
"Courts of Canada" with one article. The general in- 
tention of the first section was to entrench the Supreme 
Court in the constitution and to define its jurisdic- 
eon. The possibility of the Court becoming an arbi- 
tration tribunal was avoided, and the special position 
of Quebec law and the Civil Code was recognized. These 
provisions on the Judiciary were accepted only after 
lengthy discussions by the Conference, including 
special separate meetings of the Attorneys General. 
(See Appendix B for text of these provisions.) 


During the Conference discussions, it was 
observed by British Columbia, Manitoba and Alberta 
that their reluctance in agreeing to the provision on 
the general composition of the Supreme Court (a Chief 
Justice, plus eight other judges) should be noted. 
British Columbia felt that the constitution should 
provide for the representation on the Court of five 
regions in Canada, and Alberta and Manitoba thought 
that the number of judges on the Court should be in- 
creased. As for provincial participation in the 
selection of candidates, the Conference decided that a 
procedure combining both Ontario and Quebec proposals 
would constitute the most suitable compromise, and it 
approved the nominating procedure which is described 
in the Victoria Charter. With respect to the retire- 
ment of judges at age seventy, it was decided to add 
a provision under the "Modernization" section of the 
Charter to insure that current appointees would not be 
affected. Manitoba proposed that a provision enabling 
questions of law in interprovincial or federal- 
provincial disputes to be referred directly to the 
Supreme Court by the federal or a provincial govern- 
ment without an appeal from a provincial court be added 
to the Charter. However this proposal was subsequently 
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withdrawn by the province, on the understanding that 
it would be considered further in any constitutional 
discussions following the Conference. Some 
reservations were expressed regarding the provisions 
dealing with the jurisdiction of the Supreme Court, 
but these were approved subject to the jurisdictional 
question being reconsidered as part of any further 
constitutional review following the Conference. The 
Conference also decided to replace two articles which 
provided that provinces could curtail appeals to the 
Supreme Court of Canada in provincial law matters, 

by a provision ensuring the continuance of the power 
of a province to provide for or limit appeals within 
the province pursuant to its power to legislate in 
relation to the administration of justice in the 
province. 


An alternate proposal for this part of the 
Charter submitted by Ontario was also examined. 


The single article in the section entitled 
"Courts of Canada" was designed to continue the 
provisions of section 101 of the B.N.A. Act. 


In conclusion, it might be noted that the 
agreements which had been reached in Victoria by the 
First Ministers regarding the Supreme Court went 
beyond the matters that had been discussed by the 
ministerial committee and the C.C.0. 


(3) The National Capital 


At the first Constitutional Conference in 
February 1968, Mr. Pearson had sought the concurrence 
of all the First Ministers in the establishment of 
a tripartite committee on the development of the 
capital region of Canada. The committee would have 
equal representation from Ontario, Quebec and the 
federal government and would derive its powers from 
the three governments. The proposal was accepted 
without debate, but the agreement did not appear in 
the conclusions of the Conference. 


At the second Constitutional Conference in 
February 1969, Mr. Trudeau indicated that the 
tripartite committee had progressed in its work during 
the preceding year to the point where the involvement 
of all the provinces, as well as of the people of the 
Hull and Ottawa regions would now be appropriate. 
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The Conference recognized that the development 
of the capital region was of continuing interest and, 
subject to any comments that might be submitted, 
agreed that ‘the cithesvof Ottawa and! Hult and their 
surrounding areas would constitute the Canadian capital 
area. However, no changes in provincial boundaries or 
constitutional jurisdiction would be made, and the 
boundaries of ‘this: capital area would» be established 
by the agreement of the governments concerned. It 
was also agreed that steps should be taken so that 
the two official languages and the cultural values 
common to all Canadians were recognized by the 
governments concerned and reflected in the capital 
area. The tripartite study committee on the Canadian 
Capital was asked to give particular importance to 
themdetinitioniof adjacenteareas’ whttehnewould eventually 
consti tute,o alone with the: <crties “of Orrawal and ihe. 
and their surrounding areas, the Canadian Capital Region, 
and to study the administration and the financing of a 
tripant ltéevorganization.s) (See Appendix B.) 


There were minimal comments from the provinces 
on the substance of this agreement. 


thessubjpecs did nots cone wp apain Wiring the 
COE O18 TEIN CoOmewabieplic@imel iaisny nei 


The Amending Formula, Patriation and Modernization 
of the Constitution 


Becawse these three subjects were closely Linked 
during discussions, they have been grouped together 
here in a single section. However; ‘cachsubject’ wilt 
be treated separately within the section, and an 
indication of the relationship with the other two 
given where appropriate. 


The questions of patriation and the amending 
formula, including the concept of delegation, were 
anone) the subjects proposed for review at ‘the’ first 


Constitutional Conference in*February 1968. This 
resi Peden they siath item in “the Ist ot seven 
questions to be examined, "amending procedure and 
provisional arrangements". A number of delegations 


believed) that this! was af question® of the’ first order 
and should be the first matter to be discussed. 
Others! fedt thats these: issues shouldbe’ left’ to’ ‘the 
end of the review so as to take into account changes 
that might be agreed to, particularly with respect 
tomthe distribution of powers. 
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In the event, none of these subjects was examined 
at any length until the Constitutional Conference 
in September 1970. Within the framework of a 
discussion on the constitutional review process and 
the future of the review, nine of the provinces 
suggested at that Conference that the task of finding 
a feasible amending formula should be given high, 
if not immediate, priority. For their part, Quebec 
and the federal government were hesitant to get into 
the question, both because of the experience with 
the Fulton-Favreau formula and because of a preference 
for examining formulae in the light of decisions on 
specific provisions. Some Premiers felt however that 
one important reason for considering the matter at 
that time was that certain urgent amendments to the 
present constitution might be required before the 
full review had been completed, and that it would 
be important to have an appropriate method for making 
such amendments. Others felt that in any event early 
action should be taken to patriate the constitution 
even if this involved accepting unanimity as a basis 
for amendment. This suggestion gave rise to 
discussions which are described in section (]) below. 


Ultimately it was agreed that the subject of 
the amending formula would not be placed formally 
on the agenda of the next Conference unless preliminary 
soundings indicated a likelihood that good progress 
could be made towards reaching an agreement. This 
would be determined through bilateral and informal 
consultations between governments, with the federal 
Minister of Justice acting on behalf of the federal 
government. At the same time, the Continuing Committee 
of Officials would carry out a detailed investigation 
of ways of amending the constitution. On this basis 
the question of patriation was left in abeyance. 


(1) The amending formula 


During the months between the September 
Conference and that of February 1971, work on an 
amending formula took place on two levels. The C.C.O. 
held two meetings during which there were general 
discussions on the amendment of the constitution and 
the reasons for the unacceptability of the Fulton- 
Favreau formula (see Chapter 4). The Committe also 
looked at working papers from three provinces which 
contained some specific proposals with respect to 
a formula. At the same time, the federal Minister 
of Justice held separate consultations with the 


provincial governments regarding a specific amendment 
formula. These latter consultations having revealed 
a sufficient likelihood of success, it was decided 
that the subject should be put on the agenda of. the 
Constitutional Conference called for February 197] 
where the amendment procedure was discussed 
independently of the examination which had been held 
otiethnes Cs .0, 


At the February 1971 Conference, the Prime 
Minister informed the opening session of the substance 
of a formula on which agreement had been reached with 
eight Premiers during the private dinner meeting the 
previous evening. This information was then followed 
by an adjournment of the opening session, so that 
the two Premiers who had been absent the previous 
evening might be fully briefed and their agreement 
obtained to the inclusion of such a formula in the 
"package", There was no debate on the formula in 
the plenary sessions of the Conference which followed, 
except during examination of the draft conclusions 
when some points were clarified. 


The conclusions of the February Conference (see 
Appendix B) record that First Ministers agreed that 
the Government of Canada and the provinces should 
proceed as quickly as possible to patriate the 
constitution, with an appropriate amending formula 
applicable entirely within Canada and with such other 
changes as could be agreed upon quickly. It was 
agreed that the following amending formula constituted 
a feasible approach: 


(i) in general all constitutional amendments, 
except those in (ii) and (iii), would 
require the consent of the federal level 
plus the consent of the majority of 
provincial Legislatures, including that 
of any province having now or in the 
future 25% of the population of Canada, 
as well as that of at least two provinces 
west of Ontario provided that they 
comprised 50% of the population of the 
four western provinces, and that of at 
least two provinces east of Quebec; 


(ii) sections 91(1) and 92(1) of the B.N.A. 
Act would be repealed and replaced by 
a section giving each order of government 
power to amend its own constitution except 
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with regard to five matters where the 
general procedure would apply; 


(iii) amendments concerning Canada plus one 
or more but not all provinces would require 
the consent of the federal level and the 
consent of the Legislatures of the 
provinces concerned. 


While there was unanimity with respect to the 
feasibility of this formula, it should be noted that 
Quebec considered that the question of social policy 
constituted a fundamental element of the constitutional 
revision as a whole, implying that agreement respecting 
the amending formula would be influenced by the degree 
of agreement reached on social policy. Moreover, 
Quebec had stated that it would want to look further 
into the legal implications of the formula. 


The essence of the amending formula agreed to 
in February 197] was subsequently translated into 
draft constitutional provisions by the federal 
government and the texts distributed to the provinces. 
These were examined in bilateral discussions between 
the federal and provincial governments, as well as 
in ad hoc multilateral discussions between officials 
on March 29th and ministers (mostly Attorneys General 
and Ministers of Justice) on May 3lst. When the First 
Ministers received the texts in Victoria the following 
June, the proposed amendment formula had undergone 
only minor drafting changes. 


The proposed amendment formula was covered in 
nine articles in the draft Charter presented to the 
Victoria Conference. These were examined by the First 
Ministers and, with minor changes,subsequently included 
in the Victoria Charter (see Appendix B). 


Two reservations were expressed with respect 
to the formula during the Conference discussions. 
The federal government felt that its agreement to 
the formula should record its concurrent reservation 
that the provision would give a possible veto to 
British Columbia if that province had 50% of the 
population of the western provinces even though, at 
the same time, it might have less than 25% of the 
population of Canada. For its part, Manitoba 
accepted the section dealing with the powers and 
composition of the Senate with reluctance, suggesting 
that, Lt reflected, too tmuch wegidiity.< land that 
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Parliament alone should have power to make laws 
regarding these matters. 


(2) Patriation of the constitution 


It was in the midst of a debate on whether to 
accord high priority to an amending formula at the 
Constitutional Conference in September 1970, that 
the question of patriating the present constitution 
was raised, In this context, patriation was put 
forward as immediately desirable, independent of any 
agreement on an amending formula. The suggestion 
was that without awaiting a new formula, the present 
constitution should be brought home, and amendments 
made with unanimous consent. 


The discussions on this proposal gave rise to 
a number of questions. These included the procedure 
for bringing patriation about; whether the Parliament 
of Canada acting alone could enact the constitution 
as a federal statute or only with concurrent enactment 
by the provinces; whether the effect of enacting the 
constitution by way of a federal statute would give 
Ottawa the power to amend the whole constitution 
alone, thereby reducing the entrenched rights of the 
provinces; and whether patriation as proposed would 
result in rigidity concerning future constitutional 
amendments unless it was also accompanied by a new 
amendment formula. 


It was suggested during these discussions that 
to patriate the constitution without a new amending 
formula would only produce a semblance of progress 
and that while the mechanics might look simple, the 
effects could be far-reaching. It was agreed that 
further consideration should be given to the question 
before formal discussions could be carried further. 
Accordingly, no mention was made of patriation in 
the conclusions of the September Conference. 


Despite the absence of specific direction in 
this regard, the question of patriation was 
subsequently examined both by the Continuing Committee 
as part of its discussions on the amending formula 
(see Chapter 4) and by the federal Minister of Justice 
in his bilateral discussions with the provinces. 

Thus, on the first morning of the Conference in 
February 1971, it was possible to announce that 
agreement had been reached on patriation along with 
the agreement on the amending formula at the private 
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discussions the previous evening. The two Premiers 
who had missed the private meeting later subscribed 
to this agreement. 


Subject to further analysis of the implication 
of this agreement, the First Ministers then decided 
on the following procedure for patriation: 


(a) agreement among the governments as to 
changes and procedure; 


(b) approval of a resolution by Legislatures 
and the two Houses of Parliament, 
authorizing the Governor General to issue 
a proclamation containing the amendment 
formula and whatever changes would be 
agreed upon; 


(c) a recommendation that the British 
Parliament legislate to recognize the 
legal validity of the Canadian 
proclamation, to provide that no future 
British law should have application to 
Canada, and to make any consequential 
repeal or amendment of British statutes 
affecting the Canadian constitution; 


(d) issuance of the proclamation by the 
Governor General on a date to coincide 
with the effective date of the British 
law. 


With a view to having the formal procedure for 
patriation ready for consideration at the Victoria 
Conference in June 1971], should there be agreement 
during that meeting on the contents of a draft Charter, 
the federal Minister of Justice visited London to 
consult with the British authorities concerning the 
procedure outlined above. In addition, a federal 
paper was circulated and discussed at the meeting 
of federal and provincial ministers on May 3lst, which 
recommended that the content and operative words of 
the resolutions submitted to the provincial and federal 
Legislatures should be as uniform as possible in order 
to avoid any questions as to the effect of legislative 
consent. The operative words proposed for the 
resolutions were accepted at this meeting, and it 
was understood that the substantive constitutional 
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changes to be attached to each resolution would also 
be identical, 


The formal procedure for patriating the constitu- 
tion was approved by the meeting of ministers on May 
31st, and was subsequently confirmed by the First 
Ministers at the Victoria Conference in June. The 
complete procedure as approved is included in Appendix 
Be It was agreed in Victoria that once the acceptance 
of all governments had been received with respect 
to the Charter approved at that Conference, the 
remaining steps leading to patriation would be 
undertaken, 


No further action was to be taken however, as 
a result of the failure to secure the unanimous 
acceptance of the Victoria Charter by all governments. 


(3) Modernization of the constitution 
eee Oe OF ENE “CONSTILULION 


Although the Constitutional Conference in 
September 1970 examined the question of amendments 
to the present constitution, there was no discussion 
on modernizing the B.N.A. Act until the Conference 
in February 1971 where the notion of a general 
modernization of the existing constitution was included 
as part of the final item in the package of initial 
measures for constitutional reforn. Although no 
specific proposals were put forward by the federal 
representatives, it was observed that if an early 
patriation of the constitution along the lines already 
discussed was to be achieved, there were certain other 
alterations in the text of the constitution which 
should logically be made at the same time. These 
would include an appropriate new title, a preamble 
reflecting Canadian objectives, and the deletion of 
spent and irrelevant provisions in the B.N.A. Act 
which would not have the effect of changing its 
substance, The Conference agreed that work should 
be undertaken to define the specific alterations of 
this nature which might be appropriate, for 
consideration at the next meeting in Victoria in June. 


The meeting of federal and provincial ministers 
on May 3lst took note of a draft federal proposal 
for modernization which included a Schedule listing 
the B.N.A. Act and other enactments which, together 
with the Charter, would collectively be known as the 
Constitution of Canada. The Schedule also listed 
Suggested items within the respective enactments which 
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should be repealed, and proposed name changes for 

some enactments. The ministerial meeting did not 
examine this Schedule in detail, although it was 
observed that a large number of questions could be 
raised with respect to the suggested repeals. Instead, 
it was agreed that delegations would forward their 
comments on the Schedule to the Secretariat which 

would collate them for consideration at the Victoria 
Conference. It was also suggested that officials 

might get together at Victoria to examine the collected 
comments and identify issues prior to discussion of 

the matter by First Ministers. The Schedule, as well 
as four articles on modernization, were subsequently 
included as the final part of the draft Charter 
presented at Victoria. 


During the Victoria Conference, a committee 
of officials met to carry out the task suggested by 
the ministers regarding the comments which had been 
received. The results of their discussions were then 
reported to the Attorneys General who had also been 
asked by the Conference to meet separately on this 
matter. After study, the Committee of Attorneys 
General recommended that the First Ministers should 
approve in principle the four Charter articles on 
modernization (including an amendment previously 
referred to with respect to the retirement of present 
Supreme Court judges), as well as the Schedule (see 
Appendix B for these texts later issued as part of 
the Victoria Charter). This recommendation was 
accepted by the Conference along with another 
recommendation that this approval be followed by an 
immediate individual review of the contents of the 
Schedule by the officials of interested governments. 
As previously reported, it was agreed that for this 
purpose the Secretariat would be authorized to receive 
submissions concerning the Schedule and to delete 
from the repeal column therein any provision on which 
objection was raised by June 23rd. However, no 
submissions concerning points of substance would be 
entertained following the Conference. 


First Ministers also accepted the Attorneys 
General recommendation for the repeal of a number 
of constitutional provisions which would require 
abrogation for purposes of patriation or because of 
their replacement by specific provisions in the 
Victoria Charter. Several provinces commented on 
the absence of the existing reservation and 
disallowance provisions of the B.N.A. Act from the 
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repeal section of the Schedule; the federal government 
suggested that it would be willing to have these 
provisions included, and this was also agreed by the 
Conference, 


The submissions regarding the Schedule which 
were received immediately following the Conference 
were to include points of substance which exceeded 
the Secretariat's mandate as expressed in Victoria. 
Accordingly, the Secretariat reported to the Chairman 
of the Constitutional Conference that it could not 
fulfil its instructions and proceed to the confirmation 
of the Schedule as had been foreseen in Victoria. 

On July 29th, delegations were informed that all 
proposals and comments received on the Schedule would 
remain on record with the Secretariat for examination 
when that might seem appropriate. 


In view of the rejection of the Victoria Charter, 
no further action was taken with respect to the 
modernization of the constitution. 


Mechanisms of Federal-Provincial Relations 


It was Ontario which asked that the mechanisms 
of federal-provincial relations be included as one 
of the seven specific matters to be examined during . 
the constitutional review, and the province felt 
strongly that the subject should be given high 
priority. The mechanisms of federal-provincial 
relations were discussed by the C.C.0. (see Chapter 
4) both prior to and following the September 1970 
Constitutional Conference, which agreed that the 
Continuing Committee should advance the examination 
of the subject and that it should be placed on the 
agenda of the next meeting of First Ministers. 


At the Constitutional Conference in February 
1971, the subject was discussed by the First Ministers, 
as one of the items in the "package" of initial 
measures of constitutional reform, At that time they 
also had before them working papers from Ontario and 
Alberta containing a number of specific proposals, 
and a Secretariat briefing paper on previous 
discussions in the C.C.0. 


The Conference agreed that the revised constitu- 
tion should contain a provision, probably in the 
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preamble, recognizing the important role of 
intergovernmental consultation and co-operation in 
the effective working of Canadian federalism. This 
was understood to be a non-enforceable or political 
obligation. 


It was also felt that the constitution should 
provide for the basic mechanisms of federal-provincial 
consultation, by way of a specific provision that 
the Government of Canada would, at least once a year, 
consult the provincial governments as to the 
desirability of holding a Conference of First 
Ministers. This would involve the obligation to 
propose a Conference, but if it was agreed that there 
was insufficient need for a meeting, First Ministers 
would be under no constitutional obligation to meet 
within any fixed period of time. 


The February Conference also looked at the 
proposal for establishing an obligation to consult, 
similar to the one above, concerning the need for 
an annual meeting of federal and provincial ministers 
responsible for economic and fiscal matters. It was 
generally agreed that such a constitutional provision 
was not necessary. 


The view was expressed that there should be 
a statement in the constitution making consultation 
necessary where it was probable that one order of 
government would be affected significantly by the 
proposed actions of the other order of government. 
In addition, it was suggested that all governments 
should be kept aware of any bilateral arrangements 
between any two governments. 


Finally, a number of governments suggested 
that the application of these basic mechanisms would 
be aided greatly by the establishment of a permanent 
secretariat for federal-provincial affairs. Some 
felt that the basis for such a secretariat existed 
in the Secretariat of the Constitutional Conference 
whose role could be expanded. No decision in this 
regard was taken. 


The draft Charter examined at the Victoria 
Conference in June 197] included an article providing 
for a Conference of First Ministers to be called by 
the Prime Minister of Canada at least once a year 
unless, in any year, a majority of First Ministers 
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decided that it should not be held. This article 

was agreed to by the Conference without debate, and 
subsequently included in the Victoria Charter (see 
Appendix B). In addition, two of the alternative 
preambles that had been proposed for the constitution 
during the Conference contained a reference to 
consultation and co-operation among the governments 
of the federation. However, First Ministers were 
unable to agree on the text of a preamble, and none 
appeared in the final Charter. 


Other Subjects 


As stated at the beginning of this chapter, 
the few subjects grouped in this section were discussed 
by the First Ministers although they do not fall 
within the seven main categories set out in February 
1968. Two of the subjects described hereunder were 
considered during the examination of the draft Charter 
at Victoria; the third is the First Ministers' analysis 
of the constitutional review process which was carried 
out in September 1970. 


(1) A preamble for the constitution 


Although there had been numerous references 
to principles which should be reflected in a preamble 
to the constitution throughout the review, it was 
not until the Constitutional Conference in February 
1971 that the specific question of a preamble was 
isolated and brought into focus. During this meeting 
it was proposed that if an early patriation of the 
constitution was to be achieved along the lines already 
discussed, the alterations in the text of the 
constitution which should logically be made at that 
time should include an appropriate new title and a 
preamble reflecting Canadian objectives. The First 
Ministers agreed and asked that the necessary work 
be undertaken in this respect. 


A draft preamble was presented by the federal 
government to the ad hoc meeting of federal and 
provincial officials on March 29th. At that time 
it was agreed that comments would be welcomed. As 
a result, when the ad hoc meeting of federal and 
provincial ministers took place on May 3lst alternative 
texts from Nova Scotia and Ontario had been added 
to the federal draft. These three texts were examined, 
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but no agreement on a single text was reached. Quebec 
questioned the value of a new preamble, suggesting 
that agreement on its content would be difficult until 
greater progress had been achieved on the substance 

of the constitution itself. The ministers agreed, 
however, that all three draft preambles should be 
referred to the First Ministers and that any additional 
comments in this regard should be forwarded to the 
Secretariat for collation before the Conference at 
Victoria. It was also suggested that consideration 

of the preamble should be withheld until the end of 
the Victoria Conference. 


When the Victoria Conference convened, the First 
Ministers referred the three preambles as well as 
the comments and suggestions in this respect to a 
committee of officials for study. The officials 
subsequently reported to the federal and provincial 
Attorneys General who were also meeting separately 
during the Conference. After considering the 
officials’ report, the Attorneys General reported 
to the Conference that it had proven impossible to 
reach agreement on the text of a preamble, as. 
preferences continued to be split among the three 
drafts and at least two provinces opposed the inclusion 
of any preamble in the constitution. 


On this basis the Conference decided to defer 
the formulation of a new preamble for the time being. 
However, it was agreed that the existing preamble 
to the B.N.A. Act should be deleted by way of the 
Schedule attached to the Modernization part of the 
Victoria Charter, as it was accepted that this could 
be effected without any adverse legal effects. 


As for the question of a new title for the 
constitution, it was agreed that this could be covered 
in an article in the same Modernization part of the 
Charter (see Section F above). 


(2) Provinces and territories 


The draft Charter seen by the ad hoc meeting 
of ministers on May 3lst, 1971, included a section 
entitled "Provinces and Territories", which was aimed 
at specifying the territorial components of Canada 
and declaring their parliamentary structures. At 
the Victoria Conference in June, First Ministers 
agreed to include these provisions in the final Charter 
(see Appendix B). There was no discussion of 
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substance, although Newfoundland asked that its 
proposal that the province be described as 
"Newfoundland and Labrador" be recorded. 


C3) The constitutional review process 


At the Constitutional Conference in December 
1969 First Ministers agreed that they would examine 
the process for reviewing the constitution at their 
next meeting. For this purpose, a background paper 
was prepared by the Secretariat on the request and 
with the guidance of the Continuing Committee. On 
this basis, one comprehensive examination of the 
process for constitutional. review was held by First 
Ministers during their Conference in September 1970; 
this followed very closely the considerations outlined 
im the Secretariat paper. 


In commenting generally on the process, a number 
of First Ministers felt that progress was slow. 
However, many felt it was important to recognize the 
value of the work already done in providing a better 
understanding of the varied implications of the issues 
raised, and in enabling each First Minister to have 
a full appreciation of the views, interests and con- 
cerns of the others. Alberta argued for a greater 
differentiation between constitutional and day-to- 
day problems of federalism, suggesting more problems 
of the latter category should be dealt with through 
other existing or improved structures for federal- 
Provincial consultation. Constitutional problems 
could be divided into primary and secondary subjects 
in order that efforts might be directed towards trying 
to resolve certain fundamental constitutional issues 
first. Ontario supported Alberta's views on this 
dual approach, and remarked that there might exist 
within the public some unrealistic expectations 
concerning the rate at which constitutional change 
could be achieved. The province also called for an 
early completion of the preliminary review stage of 
the constitutional exercise, particularly with respect 
to the distribution of powers. 


The First Ministers agreed that it was important 
for the review process to continue, and for it to be 
completed as quickly as practicable. However, it was 
also recognized that in an effort to achieve an early 
completion of the task, the thoroughness of the review 
should not be sacrificed and current problems would 
continue to be dealt with in the normal way. In 
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response to the possibility that a committee of experts 
from outside government be asked to study the 
constitution and make recommendations concerning 
possible changes, First Ministers also agreed that 

the review would continue basically as a political 
process involving consultation between governments. 
While not rejecting the concept of the use of experts, 
many First Ministers felt that they should be looked 
at as part of the support structure which included 

the C.C.0., ministerial committees, and the 
Secretariat. Some delegations felt that outside 
experts should only be hired by governments, while 
others were of the view that the C.C.0O. or the 
Secretariat should also have the necessary authority 
and resources in this respect. 


During the same Conference, a number of First 
Ministers suggested that it was time to tackle the 
question of the procedure for effecting decisions 
concerning matters which were before them. First 
Ministers who had been pressing for early consideration 
of the amending formula argued that this formula might 
help clear up the question of the degree of consensus 
short of unanimity, which could be required in the 
future. There was also support for giving priority 
to the development of effective mechanisms of 
intergovernmental relations for dealing with current 
problems. 


Another item of discussion concerned the 
comprehensive versus the partial approach to the 
constitutional review process. A comprehensive 
approach involved the examination of all aspects of 
the constitution before coming to conclusions on the 
form and content of any future constitutional document, 
whereas a partial approach involved agreeing on and 
implementing a few pressing amendments, which in turn 
implied that agreement would have to be reached on 
an amending formula for the existing constitutional 
document. 


Since a number of provinces had already expressed 
interest in an early agreement on the amending formula, 
while others felt that certain specific amendments 
to the constitution would be required in the near 
future, the Conference concluded that the question 
of amending procedures should be given immediate 
attention. 


In order to expedite the review, First Ministers 
also agreed to plan on two meetings of the Conference 
a year (Saskatchewan expressed preference for a single 
annual meeting) on the understanding that this would 
not prejudice the possibility of other meetings on 
current issues. Although opinions varied markedly, 
it was also agreed that Conferences would either be 
open or closed as circumstances dictated. In addition 
to the meetings of the Conference and its committees, 
bilateral consultations would be used, as appropriate, 
to examine specific constitutional questions, provided 
any arrangements arrived at during such encounters 
be referred back to the full Conference for approval. 


In considering the work of the C.C.0., it was 
agreed that the First Ministers should give officials 
more specific direction, not only in respect to their 
work as a committee but also in respect to their role 
as spokesmen for individual governments. First 
Ministers also looked at the question of joint research 
projects, but were unable to agree on such a procedure, 
many feeling that governments should make individual 
arrangements for the research they required. An 
indication of the progress made until then on 
individual subjects considered in the review was 
attached to the conclusions of the meeting (see 
Appendix B). 


The above discussions on the constitutional | 
review process in September 1970 took place when the 
constitutional review was already well advanced. 
However, their influence was to be reflected in the 
subsequent work of the Conference and the discussions 
on an amendment formula. 
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Chapter 7 = The Methodology of the Constitutional Review 


A. 


The approach adopted by the First Ministers 
regarding the work methods which would effect the 
examination of the constitution was marked by the 
same pragmatism which characterized the other 
aspects of the constitutional review. Generally, 
the Conference appears to have assumed that the 
procedures and organization which would be necessary 
for the proper development of the constitutional 
discussions should be examined and dealt with as 
requirements developed. While certain procedural 
questions were to require attention in the early 
stages of the review,” little attenpt was made to 
develop procedural guidelines in anticipation of 
events. 


In retrospect, however, it is now possibile to 
identify a number of elements regarding the general 
methodology of the review which evolved or were 
applied as the revision progressed. These have since 
become part of the review's procedural features. The 
following paragraphs seek to describe and analyse 
some of these elements. 


Conceptual Approaches to the Review 
(1) A political process 


From the outset the First Ministers recognized 
thatethe* revision of the* constitution would be" a 
political process to bé carried ovt under the direct 
supervision” of™ the heads” of the federal’ and™provincial 
gdvernments. A clear expression of this approach 
is given in the’ conelusions of the Constitutional 
Conference of September 1970: 
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The First Ministers considered the nature of 
the review, and it was agreed that it must 
continue as basically a political process, 
involving consultations between governments. 
At the same time, an essential part of the 
review was seen to be the preparatory and 
background work carried out by the existing 
committees of ministers, officials and 
consultants and by the Secretariat. 


This approach was to have implications in various 
areas of the review and, in particular, on the 
decision-making process. At the ministerial committee 
level, it became clear as discussions progressed that 
delegates often saw their role as being limited to a 
further exploration of the various government positions, 
few attempts being made to arrive at decisions which 
could be recommended to the First Ministers. The same 
consideration applied more forcefully, although quite 
justifiably, at the level of officials. Similarly, the 
acceptance of the political implications of their actions 
was to lead governments away from their initial use of 
general statements which it had been agreed would not 
commit their authors. Gradually, these statements came 
to be replaced by theme papers often representing approved 
positions which evidenced all the political sensitivities 
involved. In the same sense, the desire for a certain 
candor in the discussions was to be one of the reasons 
for the use of closed sessions of the Constitutional 
Conference. 


(25) Total vs. partial review 


At the first meeting of the Constitutional 
Conference in February 1968, the First Ministers had 
listed seven subjects to be examined "without limiting" 
the process of constitutional review. After a year 
of organization and background work, the Conference 
was, to furthereclarify, its,intent; for as totals revi ew; 


..- to complete a comprehensive review of the 
Constitution of Canada, to assess: its. adequacy 
for present and future requirements, and to 
determine the extent to which constitutional 
change is desirable either through amendment 
of the existing Constitution or through 
promulgation of an entirely new Constitution. 
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There were however some initial differences 
of view preceding this decision for a total review 
by the First Ministers. It was proposed, for example, 
at the First meeting of the Continuing Committee of 
Officials in May 1968, that the Committee might proceed 
by limiting its examination to obvious possible 
amendments of the existing constitution, while another 
view held that constitutional revision should 
essentially be carried out through a study of the 
distribution of powers. In the end the DLOCeCSS 05 
review was to begin in the C.C.0. with the submission 
of general propositions covering the full range of 
both written and unwritten aspects of the constitution. 
Although this initial approach could not be continued 
indefinitely, the propositions formed a background 
against which the First Ministers could start examining 
more specific questions; the use of propositions had 
also confirmed that the discussions to follow would 
seek to cover all aspects of the constitution. The 
latter approach continued to be used until February 
1971, when the First Ministers decided they would 
attempt to achieve a limited number of constitutional 
agreements in the immediate future. 


(3) The "propositions approach" and theme papers 


As noted above, the first year of the con- 
stitutional review was marked by the use of what came 
to be called subsequently the "proposition approach". 
This arose from a federal proposal made at the first 
meeting of the Continuing Committee for developing 
a systematic approach which would provide the means 
of examining not only the seven questions listed at 
the February 1968 Constutional Conference, but all 
aspects of the Canadian. ‘constitutional structure. 

It was proposed that this could be effected by having 
all governments submit "propositions" setting forth 
basic concepts that it was felt should be examined 
during the review together with supporting material 
in explanation thereof. These propositions however 
were not meant to express, at that stage, firm 
statements of position. 


This proposal was accepted, and a considerable 
number of propositions were submitted for examination 
by thesG.G.0.. Although contribugkionus varied ereatly. 
the combination of propositions submitted produced 
a comprehensive framework for discussion. These 
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discussions were reported to the Constitutional 
Conference in February 1969. The proposition approach 
was not continued after that date because of the 
decision to request the C.C.0. to deal immediately 
with the taxing and spending powers. However, it 

is recognized that the procedure had been helpful 

in initiating discussions on most aspects of the 
constitution and in encouraging an expression of views 
from all governments, even those which had previously 
shown only a limited interest in the general 
constitutional question. 


Following the Constitutional Conference in 
February 1969, the Continuing Committee began to 
concentrate on a preliminary examination of specific 
subject areas. This in turn led to an emphasis on 
papers of greater length and substance than could 
be achieved in short propositional statements. These 
theme papers often reflected the policy positions 
of the submitting governments and their examination 
by officials or ministers was in fact part of the 
negotiation process through which agreements could 
be sought. In some cases, such as the federal papers 
on the spending and taxing powers, much of the 
initiative in guiding the thrust of the discussions 
thus fell to the federal government. 


This procedure continued until the Constitutional 
Conference of February 197] when it was decided to 
concentrate on reaching agreement on those subjects 
on which final agreement might be possible at that 
time. This last stage, which led eventually to the 
draft charter examined at the Victoria Conference 
in June 1971, was to be characterized by the 
preparation and study of draft constitutional 
provisions instead of more general working papers. 


(4) Approach to the question of the distribution 
of powers 


One of the issues on which substantial 
differences of view continued throughout the review 
process was the question of how to tackle the 
discussions regarding the distribution of federal 
and provincial legislative powers in the constitution. 
There were two aspects to the general issue. The 
first concerned the timing of the discussions within 
the revision process; the second involved the method 
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for tackling this subject once it had been agreed 
LOM pmocecd wrist hy ait. 


On the question of timing, although the 
distribution of powers had been included as one of 
the seven questions identified by the February 1968 
Conference it was the view of the federal government 
that it would be desirable to begin with the rights 
of individuals (the charter of fundamental rights) 
and the central institutions of government with 
relevance to the federal system before proceeding 
to an examination of the federal and provincial 
legislative powers.. For its part, Quebec took the 
position that the constitutional revision should 
essentially be-carried) out through a study? of the 
distribution of powers and it was anxious therefore 
that detailed discussions in this area be initiated 


from -the- outset. ‘In the end Gt was agreed’ £6 examine 
propositions: on .all subjects’, including the adistribu- 
tion of: powers, This was tobe followed,” after the 


Constitutional Conference of February 1969, by more 
extended discussions on selected topics. 


AS EOE the procedure for tacklinygatoe mctuat 
examination of legislative powers, there developed 
a divergence of opinions between delegations as to 
whether this should proceed on a "subject-by-subject" 
bagts<.0T in accordance: with @ previous “overview” of 
the totality of the federal and provincial legislative 
powers (the "grid approach"). An overview of its own 
total position on this subject had been presented by 
Quebecidurine ‘the first months of the revision Dut 
subsequent discussions had been initiated by the 
federal government on the basis of analysing one 
faunetcion rat’ atime. -. In this? way,  forcexanpile, tne 
spending and the taxing powers had been brought 
forward for detailed and independent examination, 
supported by a mandate from the Constitutional 
Conference. There were considerable discussions 
amongst delegations in the Continuing Committee (with 
New Brunswick taking a leading role) on the merits of 
the two approaches. In the end, since many governments 
were not prepared to present a "grid", the federal 
pattern of analysing .one, function atea time eontinued 


unchanged. 
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B. 


C. 


Chairmanship of Committees 


The chairmanship of meetings at all levels 
during the constitutional review was assumed in all 
cases by the senior federal representative. In the 
case of meetings of First Ministers, the Prime Minister 
of Canada assumed the role and title of “Chairman 
of the Constitutional Conference" with a responsibility 
for the Conference as a whole which was independent 
from his function as senior federal spokesman. Part 
of these chairmanship functions included consulting 
with the Secretary of the Constitutional Conference 
regarding general Conference procedures and 
organization. A similar Chairman-Secretary 
relationship existed at all levels of meetings. 


The exercise of the dual role of chairman and 
of senior federal spokesman necessitated the occasional 
underlining of this distinction by the individual 
chairman when acting in one capacity or the other. 
Nevertheless, the identification of the capacity in 
which the chairman intervened was not always clear. 


It might be noted that although the principle 
of a federal chairmanship of the Conference and its 
committees continued to be applied throughout the 
review, this was not without some reservations being 
expressed in this regard. During the first meeting 
of the Continuing Committee in May 1968 certain 
provinces questioned the compatibility of the two 
roles which the federal spokesman would have to play 
within the Committee. Alternatives proposed at that 
time included a rotational chairmanship or the 
appointment of an outside person. The question was 
raised again during the examination of the mechanisms 
of intergovernmental relations at subsequent meetings 
of the C.C.0., with Ontario expressing the view that 
federal-provincial meetings, with the exception of 
the First Ministers, should be free to choose their 
chairmen from amongst the respective delegations. 


Delegates and Observers 


The choice and number of delegates to the 
Constitutional Conference and its committees were 


229 


left to the discretion of each government. They were 
usually chosen from each government's own personnel. 
However, persons outside the federal or provincial 
Public Services were occasionally recruited to form 
part of delegations; this was especially true of the 
sub-committees which had a requirement for specialized 
expertise. 


As a rule the senior representatives of each 
government on the Continuing Committee of Officials 
tended to remain unchanged, while the remainder of 
the respective delegations varied in accordance 
with the nature of the subject being examined at a 
particular time. The composition of specialized 
committees such as the ministerial committees or the 
sub-committees was usually characterized by personnel 
associated with the committee's subject matter, where- 
as both the C.C.0. and the Constitutional Conference 
usually represented a wider and more mixed array of 
professional backgrounds. In the more technical sub- 
committees, several governments could choose to be 
represented by a single person. 


In the case of ministerial meetings, including 
those of First Ministers, the distinction between 
"delegates" and "advisers" was introduced in order 
to distinguish between ministers and officials within 
each delegation. A complete list of delegates for 
all meetings of the constitutional review is attached 
as Appendix C. 


The attendance of observers at Constitutional 
Conferences was limited to open Conferences. The 
general principle followed was that only official 
delegates and advisers forming part of the respective 
delegations would be allowed to attend closed 
Conferences. It would appear that the rationale for 
the invitation of observers to be present at open 
meetings was based more on the proprieties of protocol 
basher, than on any right to participate, and the 
seating of observers was usually set apart from that 
of the delegations themselves. The status of official 
observer, however, was not without significance for 
persons so selected since this meant a right to receive 
any non-confidential documentation produced for the 
Conference, invitations to social events and a listing 
in the official attendance records. 


The selection of observers was left to the 
discretion of each delegation, but the privilege was 
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not always exercised. Equally it is not possible to 
ascertain which of those who were invited chose not 
to attend. It would appear that in the main the 
intention was to recognize persons whose position 

in Parliament or the Legislatures marked them as 
having a special interest in the review. In the case 
of the provinces whose practices were not uniform, 
their own selection was often based on information 
they might have regarding the expected federal 
observers. The limitation on numbers imposed by the 
available seating arrangements for a particular meeting 
applied to all governments. 


Some delegations considered it appropriate to 
recognize the interest of opposition leaders in the 
constitutional question by inviting them to attend as 
observers. In the case of the federal government, the 
position of the former Prime Ministers of Canada and 
of the two Speakers was also recognized as appropriate. 
Other observers included M.P.s, Senators, M.L.A.S, 
municipal and academic officials, government members and 
officials from the Yukon and Northwest Territories. 
(See Appendix C regarding attendance at the 
Constitutional Conferences.) 


With respect to the representation of municipal 
governments, it was agreed that decisions in this 
regard would be the responsibility of each provincial 
government. These could decide, if they so wished, 
to include municipal representatives as full 
participants in their delegations for either open 
or closed meetings; alternatively, they could designate 
them as observers only for open meetings. As to the 
two Territorial governments, they were not accorded 
independent representation by the federai government 
but were distinguished as territorial observers forming 
part of the federal delegation, not in the general 
observer group. 


In those cases where the open Conference 
proceedings had to be adjourned for the purpose of 
holding a private meeting of First Ministers or in 
order to continue in closed session, observers present 
were excluded. The latter possibility led the federal 
Leader of the Opposition to refuse the Prime Minister's 
invitation to attend the opening session of the June 
1971, Victoria Conference. 


De 
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Confidentiality of Discussions 


Gib Private vs. public meetings 


All constitutional meetings at both the 
ministerial and officials' level were held in camera. 
The four exceptions were the Constitutional Conferences 
of February 1968, February 1969, December 1969 and 
the opening session of the June 1971 Victoria 
Conference when Conference proceedings were Duplin Gs 


As with the Confederation of Tomorrow Conference 
in November 1967, the first two meetings of the 
Constitutional Conference in 1968 and 1969 were 
televised. However, it soon became apparent that 
some advantage could be gained by resorting to closed 
meetings where, in addition to simpler administrative 
arrangements, it would be possible to pursue more 
direct and candid discussions with less public pres- 
sure. Time would also be saved by dispensing with 
opening statements which were a feature of open meetings. 
It was therefore decided during the second meeting 
of the Constitutional Conference in February 1969 to 
accelerate discussions by holding "informal working 
sessions with the Continuing Committee of Officials", 
although in fact there was no significant increase 
ite@uienpaLptacrpatton of -offi¢c¢ials. “These “workine 
sessions" were to become identified with the closed: 
meetings of the Conferences and became the rule 
(although not always with unanimous agreement) for 
all subsequent meetings of First Ministers except 
for the Conference in December 1969 and the short 
opening proceedings of the Victoria Conference. 


It should be noted that during both closed and 
open Conferences there were occasions when the First 
Ministers thought it desirable to meet privately in 
executive session without any officials present, 
although the Conference Secretary sometimes attended. 
This further degree of privacy was to prove very 
effective in accelerating Conference decisions. 
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C2) Publication of Conference documents 


Although some Conference documentation was 
produced for immediate release to the public, such 
as the conclusions and the edited verbatim reports 
of public Conferences, the greater part of the 
documents produced during the review were intended 
to be restricted, at least initially, to the use of 
the ‘parttcipants. jain the) lat ter jcase, inter 
governmental consultation was usually considered 
appropriate in instances where it was thought desirable 
that a particular document should be made available 
to the public. Examples of documents which were 
issued during the course of the review in this way 
include individual government "propositions", 
government position and working papers, reports of 
committees and of the Secretariat and the agendas 
for the meetings of First Ministers. In spite of 
advance agreements it was sometimes difficult, 
however, to ensure complete adherence to a single 
release date. 


In the case of closed Conferences, it was agreed 
that no delegation would release Conference documents 
or statements before or during the proceedings, 
although sometimes papers were released afterwards. 

As for Conference agendas, these were, subject to 
agreement, released either immediately before the 
Conference or following the agenda's formal adoption 
at the opening session. The agendas and conclusions 
for meetings of First Ministers were also occasionally 
tabled in the House of Commons by the federal 
government. 


6 In general, the constitutional revision documents 
which became available to the public served to provide 
information on the positions of individual governments 
rather than a continuing analysis and assessment of 
the progress of the review. While a number of released 
documents did have the latter purpose in mind, such 
as the Secretary's briefing paper on discussions 
within the Continuing Committee, the majority were 
designed to seek public support for individual 
positions being debated within the formal committee 
structure. Nonetheless, information on formal 
delegation positions provided a measure of public 


E. 
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participation which was not without effect. This 
was to be illustrated by the public reaction to the 
constitutional Charter in Quebec, following the 
Victoria Conference. 


Two instances of unofficial disclosures of 
important Conference documentation were recorded 
during the review. The first occurred in September 
1968 and concerned a number of Quebec "propositions" 
on the constitution which had been submitted previously 
to the C.C.0O. by the Quebec delegation, and which 
subsequently appeared in a Toronto newspaper with 
an Ottawa dateline. Both the Quebec and the federal 
governments were of the-view that the leak had not 
come from their midst. The incident was closed, with 
Quebec publishing shortly thereafter the full set 
of the propositions it had submitted in order to 
remove any inaccurate impressions which the unofficial 
and more limited publication might have created. 

A second instance occurred in January 1969 when a 
draft of a Secretariat briefing paper to be presented 
to the February 1969 Constitutional Conference fell 
into the hands of the press. Again, there was no 
Success in ascertaining the source of the leak, but 
the final version of the document was subsequently 
released in accordance with plans which had been made 
Dutore.co thesleak: 


Bilateral Discussions and Private Meetings Jot Firet 


Ministers 
Gl) Bilateral discussions 


Private discussions between the federal 
government and individual provinces regarding the 
process and subject matter of the constitutional 
review were an important part of the consultative 
machinery used during the review. Four series of 
such bilateral discussions, each of which was 
undertaken by the federal Minister of Justice, can 
be identified. 


The first series took place in January 1968, 
aSaparc of the preparations fon the first 
Constitutional Conference, when Mr. Trudeau, then 
the federal Minister of Justice, visited each Premier 
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for the purpose of a preliminary exchange of views 
regarding the Conference agenda and the proposed 
federal charter of human rights. The same practice 
was to be followed prior to the second Constitutional 
Conference in February 1969, with Mr. Turner having 
informal discussions in each province regarding the 
federal bill on official languages and the general 
federal programme on the constitution. In addition 

to exposing the federal positions and views, these 
discussions were to contribute to the development 

of a common understanding of some of the constitutional 
issues and facilitate in some measure the multilateral 
discussions that were to follow. 


A third and fourth series of bilateral 
consultations were held by Mr. Turner with each Premier 
following the Constitutional Conferences of September 
1970 and February 1971 regarding the "package" of 
constitutional provisions which were to be incorporated 
eventually in the Victoria Charter. Exploratory talks 
on the possibility of an agreement on a limited number 
of constitutional reforms were held in January 1971, 
following the decision which had been taken at the 
previous Constitutional Conference to carry out 
consultations between individual governments and to 
examine the question of an amending formula. Mr. 
Turner visited each provincial capital again in April 
1971 in order to discuss a number of draft 
constitutional texts which had been prepared by the 
federal Department of Justice following the First 
Ministers’ decision in February 197] to patriate a 
constitution incorporating new constitutional 
provisions. Both of these instances marked a definite 
shift of accent from the multilateral to the bilateral 
process, and were part of the private consultation 
and bargaining which would lead to the Victoria 
Charter. 


In addition to the above, the occasional meetings 
of individual Premiers with the Prime Minister in 
Ottawa for the purpose of general discussions provided 
other occasions for bilateral consultations on the 
constitutional review. It must also be assumed that 
numerous additional personal contacts must have taken 
place on a continuing basis between officials and 
ministers of the eleven governments. 


(2) Private meetings of First Ministers 


These took place during the formal proceedings 
of certain Constitutional Conferences as well as 
during private dinners given by the Prime Minister. 


Conference proceedings were sometimes 
adjourned so that the First Ministers might continue 
their discussions in private executive sessions from 
which both their officials and other ministers were 
excluded. These private meetings provided an 
opportunity for more free and direct exchanges and 
usually resulted in decisions regarding the programme 
of work or in agreement on subjects under review. 
This technique became an essential part of the general 
Conference procedures for achieving forward movement. 
This was particularly true of the five-hour executive 
session held on the last day of the Victoria Conference 
during which agreement was reached on a number of 
points which had eluded the plenary Conference, as 
well as on the procedure and deadline for the 
consideration of the proposed Charter by each 
government following the meeting (federal and 
provincial Attorneys General were invited to attend 
for a specific purpose during a part of this private 
session). 


The Prime Minister's private dinners restricted 
to Premiers only (or on occasion a representative) 
- a feature of most Constitutional Conferences - were 
other opportunities for free and informal discussions 
during which agreements could be consolidated and 
Conference proceedings sketched out. Although little 
is known about what took place during these gatherings, 
the following day's Conference discussions sometimes 
reflected these consultations. During one such 
instance, the Prime Minister's supper on the eve of 
the February 197] Conference, the First Ministers 
were able to develop considerable consensus regarding 
the possibility of patriating the constitution and 
adopting a new amending formula. The importance of 
these discussions was specially underlined in this 
instance when, on the following day, the Conference 
was adjourned so that the two Premiers who had not 
attended the supper might be briefed on what had taken 
place. Similarly, the Prime Minister's dinner on 
the eve of the Victoria Conference was to provide 
an opportunity for reaching an initial understanding 
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on the general procedure to be followed during the 
subsequent Conference discussions. 


F. Procedure for Effecting Conference Agreements 


CAD Use of the "consensus" 


There was no formal mechanism for determining 
when agreement had been reached during the course 
of the constitutional review. It had been generally 
agreed during the first Conference in February 1968 
that the use of formal motions and votes would be 
undesirable. During this same Conference, the Prime 
Minister of Canada had also expressed serious 
reservations with respect to the suggestion that part 
of the Consensus on Language Rights might be stated 
in terms of a "majority" agreement only. 


The mechanism for determining whether an 
agreement had been reached or a recommendation could 
be made usually called for the chairman of the meeting 
to formulate the nature of the agreement or 
recommendation that appeared to be emerging from a 
particular discussion, and to submit his assessment 
to the delegates for their own confirmation. Whatever 
modifications delegates might then feel were necessary 
as well as alternate proposals were similarly presented 
through the chairman. Any agreement was subsequently 
recorded in the Secretariat summary record of 
proceedings and in other reports where applicable. 

All questions were subject to final consideration 
by the First Ministers. 


A modification to this procedure was introduced 
during the Victoria Conference when it was decided 
that a delegation which had a reservation concerning 
any constitutional provision in the draft Charter, 
but which did not wish its position to prevent an 
overall Conference agreement, could express its 
"reluctant agreement" to the provision and have the 
nature of its reservation noted by the Secretariat. 
Such reservations would only hold in the event that 
overall agreement on the Charter could not be reached 
during the Conference. 


C2) Initial absence of plan for implementation of 
possible constitutional agreements 


Until the Constitutional Conference of September 


1970, where it was agreed "that the examination of 
the question of amending procedures should now be 
given attention" and following which the amending 
formula as well as the mechanisms for patriation were 
to be discussed, there was little consideration given 
at either the Continuing Committee or Conference 
levels to the procedure which would be required for 
the implementation of any agreements that could be 
reached during the constitutional review. Similarly, 
although individual governments might have had their 
own timetables for the comprehensive review of all 
constitutional questions, the Conference as a whole 
was able to proceed without any initial comprehensive 
"game plan" other than the seven questions which had 
been referred for study in February 1968. 


The decision to consider an amendment formula 
and the patriation of the constitution following the 
September 1970 Conference was, in contrast to the 


previous period, to initiate a period of review during 


which objectives in terms of substance and of time 
could be contemplated. The February 1971 Conference 
was to identify the major questions which First 
Ministers hoped to resolve at the Victoria meeting 
in June as well as outline the steps which could be 
used to patriate the constitution following an 
agreement in June. This scenario was followed as 
planned until interrupted by the Quebec government's 
rejection of the Victoria Charter following the June 
Conference. 


(3) Procedure leading to Victoria Charter 


The procedure for the discussions which were 
to lead to the submission of a draft charter of 
specific constitutional provisions at the Victoria 
Conference was characterized by a number of bilateral 
discussions at the ministerial level between the 
federal and each of the provincial governments. 
Although the question of the amending formula was 
discussed at both the 1]3th and 14th meetings of the 
Continuing Committee of Officials in accordance with 
the First Ministers’ request in September 1970 that 
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the Committee should "carry out detailed investigation 
of the ways of amending the Constitution", the 
September 1970 Conference had also agreed that 
individual governments could submit their views 
directly to the federal Minister of Justice who would 
decide if any real progress was possible. On the 
basis of the provincial submissions, Mr. Turner visited 
each Premier in January 197] to discuss the amending 
formula, patriation and other possible constitutional 
reforms and it was apparently on the basis of these 
bilateral consultations that the next meeting of First 
Ministers in February 1971 was able to formulate the 
"elements" which it was felt should be included in 

the proposed new constitutional provisions. This 
departure from discussions within the regular committee 
structure was recognized by the February 1971] 
Conference when it decided that "the next steps would 
include further bilateral discussions leading up to 
the next meeting of First Ministers, and in addition 
as required, the on-going coordinating work of the 
Continuing Committee of Officials". There were, 
however, to be no further meetings of the C.C.0., 
although an "ad hoc meeting of senior officials" was 
convened at the end of March. An additional series 

of bilateral consultations between Mr. Turner and 

each province took place in April; these in turn were 
followed by a meeting of Attorneys General in Ottawa 
at the end of May and by the subsequent submission 

of a draft constitutional charter in Victoria in June. 


G. The Role of Documents 


(1) Secretariat summary records 


A confidential summary record for the use of 
participants only was prepared by the Secretariat 
following each meeting during the constitutional 
review, with the exception of the two technical Sub- 
Committees on Sales Taxes and Death Duties. This 
applied to meetings of officials or ministers, as 
well as to all meetings of First Ministers including 
those for which a verbatim record was subsequently 
made available (no summary record was produced for 
the February 1968 Conference since the Secretariat 
had not yet been established). Each summary record 


summarized the main points raised by each delegation 
and any conclusions reached on the various subjects 
discussed during the meeting. They were prepared 

by the Secretariat on the basis of detailed notes 

taken during the meeting and by using the verbatim 
record where available. The record was then circulated 
to delegations with the indication that any comment 
regarding the Secretariat interpretation of the 
discussions would be circulated separately as an 
addendum to the summary record. 


In addition to providing a summary of 
discussions, these documents were used as a basis 
for further discussions and as a record of conclusions 
reached. They were the main instrument through which 
the variety of views and positions could be digested 
and organized so as to ensure continued forward 
progress in the intergovernmental discussions. There 
were few instances of serious disagreement with the 
Secretariat's interpretation of discussions, its role 
as an objective and independent reporter of the various 
positions being accepted, 


(2) Discussion papers and reports 


Documents on the substance of the review 
submitted by individual delegations were classified 
by the Secretariat as “position papers" or "working 
papers" depending on whether they represented a 
governmental position or more informal notes for 
discussion. Briefing papers on discussions which 
had taken place and background information regarding 
subjects under review were also prepared by the 
Secretariat and circulated as Secretariat "working 
papers 'or = ="backeround papers”. “The “réperts”™ “to "the 
Conference from committees of ministers or officials 
were usually prepared in draft form by the Secretariat 
for submission by the respective committees. The 
Secretariat also occasionally submitted its own reports 
to the First Ministers regarding the constitutional 
review activities. Notes on these various types of 
documents follow. 
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"Position papers" reflecting the formal views 
of a delegation on a particular constitutional question 
were, in general, mostly limited to the formal 
statements made by governments during meetings of 
the Constitutional Conference. They also included 
some policy papers such as the federal document on 
"Pederalism for the Future". These papers permitted 
an identification of governmental policies and a point 
of departure from which discussions and negotiations 
could take place. The #iworking «papers ioweyers iwere 
a more popular and fruitful instrument for discussions 
since they did not reflect firm positions and could 
be used to invite a common approach to the study of 
constitutional issues. Their first general .use 
occurred with the submission and study of propositions 
on the constitution within the Continuing Committee. 
Subsequently they were to be used for the presentation 
of views on those questions that were to be examined 
in detail, for instance the taxing and spending powers. 
This technique was followed at both the official and 
ministerial levels as the main vehicle for expressing 
respective governmental views. 


Working papers prepared by the Secretariat were 
meant to provide a summary of the discussions that 
had taken ‘place within the ClJCs0 4 of taemi iis terial 
committee for the use of the First Ministers (in which 
cases they were also designated as "briefing papers") 
or to otherwise assist the consideration of individual 
questions. The latter category included Secretariat 
comments on the programme of work and on procedures 
and organization for the review. Background 
information on subjects under review, such as extracts 
from other constitutions, was made available by the 
Secretariat in the form of "background papers" prepared 
on request or .on,its.awn.initiative; This type of 
document was also used to provide delegates with check 
lists and summaries concerning the overall review 
process. 


The "reports" issuing from one committee level 
to another within the constitutional review structure 
were the formal instruments for communicating the 
state of progress that had been achieved at any one 
level. They were also used to communicate the results 
of ‘studies on particular subjects “that thad been 
requested by the First Ministers. in niearlv vall icases 
these were prepared in draft form by the Secretariat 
for review and approval by the issuing committee. 

The nature and usefulness of these documents were 


usually a reflection of the progress that had been 
made within the respective committee discussions. 

Thus while some reports, such as that of the Committee 
of Ministers on the Senate, were largely perfunctory, 
others were able to facilitate a further discussion 

of the issues. In no case, however, were these 
documents deemed to be substitutes for the individual 
private briefings which each delegation was expected 
to provide for its government. 


It might be noted that only one report on the 
general constitutional discussions was made by the 
Continuing Committee to the Constitutional Conference, 
in February 1969, although the Committee continued 
to report on requests made by the First Ministers 
for the examination of specific questions. Summaries 
of the general discussions in the C.C.0. were presented 
to the First Ministers in the form of Secretariat 
"briefing papers", 


(3) Conference conclusions 


A statement of "conclusions" was issued following 


each of the seven Constitutional Conferences, those 
for the first Conference only taking the form of a 
"consensus" and of "proposals" adopted by the 
Conference. These conclusions served to record the 
progress made and the decisions taken by the First 
Ministers as well as to indicate the general direction 
the review process would be expected to take between 
formal Conferences. Both questions of procedure and 
decisions on substance were covered. 


As the majority of the constitutional discussions 
were in camera, these conclusions constituted a 
continuing source of public information regarding 
the developing status of the review. For the 
participants in the review, both officials and 
ministers, they served as the authoritative register 
of the First Ministers' directions regarding their 
own work and as general guidance for the on-going 
conduct of the review. 


The task of preparing an initial draft of the 
conclusions for each Conference was given to the 
Secretariat early in the review in recognition of 
the independent and neutral approach this body could 
take to formulate the expressed views of all 
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governments. The procedure was for the Secretariat 
to circulate a draft during the Conference so that 
comments from individual delegations could be received 
and collated for incorporation into a second draft 
which was then circulated for the final review and 
approval of the First Ministers. The discussion of 
the draft conclusions often provided the necessary 
catalyst for the finalization of agreements that had 
remained until then either uncertain or undefined. 
They also called for concentrated exercises of 
negotiation in which the federal government was often 
able to use its central position for resolving 
remaining issues and for influencing the direction 

of the future discussions. 


(4) Verbatim records 


It was agreed at the first meeting of the 
Continuing Committee in May 1968 that no tape recording 
or other type of verbatim record of the Committee's 
proceedings would be made. This decision was to also 
apply to the sub-committees of officials and to the 
ministerial committees throughout the review. 


As for the meetings of First Ministers, a 
verbatim record had been taken and subsequently 
published in an edited form for the first open 
Conference in February 1968; this practice continued 
to be followed for the two subsequent open Conferences 
in February and December 1969. In the case of the 
closed meetings no verbatim record was taken for the 
Conference of June 1969. However, for the September 
1970 Conference it was decided that such a document 
would be helpful to the Secretariat for purposes of 
preparing the usual summary record. This precedent 
was followed for the following two Conferences in 
February and June 197]. In addition, as interest 
had been expressed regarding the usefulness of the 
document for delegations themselves, it was agreed 
that one copy of the unedited and unofficial verbatim 
record would be made available to each of the eleven 
First Ministers for the internal and confidential 
use of their respective delegations only. This 
arrangement left the Secretariat summary record as 
the only official record of the proceedings for each 
Conference. 


H. 


The Role of the Continuing Committee of Officials 


the actual work of the € uC.6.. hae already been 
déscribed in Chapter 4. The approach which was adopted 
by this Committee in its task was set out as follows 
in its first report to the Conference in February 
1969: 


Le was clear’ to all participants from the outset 
that the Continuing Committee could not and 
should not presume to take decisions. The 
Committee felt that it should seek to assist 

the Constitutional Conference by attempting 

to identify and define problems, by seeking 

to clarify issues, and by helping to focus 
attention on the questions requiring the 
consideration of First Ministers. 


During the course of the review, the C.C.0.'s 
role as an instrument for the clarification of issues 
for the attention of First Ministers was applied to 
most subjects examined by the Conference, a position 
which in turn was to provide heads of government with 
a permanent group of advisers regarding the overall 
revision process. This unique position of the 
Continuing Committee as the First Ministers' main 
continuous source of advice was recognized early in 
the review in the proposals at the end of the first 
Conference; it was later consolidated by the ; 
Committee's submission in February 1969 of a report 
on the procedures which the First Ministers could 
adopt to ensure a comprehensive review of the 
constitution, including the seven questions that had 
been listed by the Conference in 1968. The C.C.0.'s 
role in this respect continued throughout the revision 
process until February 1971, when it was decided to 
emphasize bilateral negotiations as part of the 
procedures which were to lead to a draft constitutional 
charter, 


The Continuing Committee's position was also 
notable in that it was often the first forum in which 
detailed discussions could take place and initial 
expertise developed. When certain issues were 
subsequently referred to ministerial committees, the 
C.C.0. continued to retain a "watching brief" over 
developments for the purpose of providing advice to 
the First Ministers. This latter function in turn 
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accorded with the First Ministers’ own expectation 

that they would be able to use members of the c.c.0. 
both formally through the Committee's reports, and 
privately in briefings from their own representatives 
as a continuing central point of information concerning 
all aspects of the constitutional discussions. 


Continuing Committee members also usually acted 
as the focal point for each government's contact with 
the Secretary of the Conference. This made possible 
an additional source of general information which 
served to facilitate each delegation's own 
participation in the review process, 


The Role of the Secretariat 


The Secretariat of the Constitutional Conference 
was the main instrument available to the Conference 
for the organization of the constitutional discussions. 
The principal role of the Secretariat was to provide 
the mechanisms through which an orderly and integrated 
discussion of issues at all levels could take place. 
A detailed description and analysis of the 
Secretariat's functions in this respect is given in 
the following chapter. 
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Chapter 8 “= “The Role of the Secretariat of the 
Constitutional Conference 
onal tonterence 


A. Establishment of the Secretariat 


The Secretariat of the Constitutional Conference 
was established following a decision of the 
Constitutional Conference in February 1968 to provide 
continuing machinery for the process of constitutional 
review then being undertaken. The nature of the 
Secretariat envisaged at that time was indicated as 
follows by the Rt. Hon. L.B. Pearson: 


eoea secretariat to make arrangements for 
preparing and sending out agendas, and doing 
all the work that secretariats do, such as 
keeping a summary record of the proceedings 
and doing all the detailed work that will be 
required. 


We have proposed that the federal 
government should provide these basic secretarial 
services, as it has for other federal-provincial 
conferences, but with this change or 
understanding: that provinces might like to 
second representatives from the provinces as 
members of this secretariat in order to ensure 
the maximum amount of co-ordination. We will 
take the responsibility for setting up the 
secretariat, and we would hope that provincial 
nominees could take part in the work of that 
secretariat. I hope that that procedure will 
be satisfactory. We look upon the secretariat's 
role, of course, as being mainly an 
administrative one. 


Shortly thereafter steps were taken by the 
federal government to give effect to this decision 
and the first Secretary of the Constitutional 
Conference, Mr. Edgar Gallant, was appointed by the 
Prime Minister of Canada in May 1968 following 
consultation with all the provinces. It was foreseen 
that the Secretary would be responsible to the Prime 
Minister as Chairman of the Constitutional Conference 
and that services would be provided to the Conference 
and all its committees. 
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Functions of the Secretariat 


Discussions regarding the role which the 
Secretariat would be expected to play took place early 
in the review and it became evident that there were 
some initial differences of opinion in this regard. 
These appeared to have revolved around the question 
of determining the Secretariat's involvement in 
research and the development of policy and technical 
studies, as well as around the administrative question 
of possible joint federal-provincial financing OL. tue 
Secretariat's operations. It was eventually concluded 
that the $.C.C. should not be associated in any way 
with policy development in the federal or provincial 
governments nor would it be expected to initiate Loe 
own programme of studies. By thus avoiding identis= 
fication with particular policy positions the neutrality 
of the Secretariat and its equal responsibility to all 
governments would be preserved. As for joint financing, 
although it was generally agreed at the first Continuing 
Committee meeting that a sharing formula should be con- 
sidered, the question was never pursued further anda the 
federal government continued throughout the review to 
claim, as well as assume, full financial responsibility. 
Voluntary contributions, however, were received from 
two provinces: two from Ontario in 1969 and 1970, and 
a contribution from Prince Edward Ieoland. Hn, 197. 


The Secretariat's services were to develop and 
expand as the rate of the constitutional review 
progressed, so that eventually the S.C.C. was serving 
not only the Conference of First Ministers and the 
C., Cs Ob, DUt..2lses aid. the ministerial committees as well 
as all sub-committees and working groups. In December 
1969, the Secretariat was given thes additional res=- 
ponsibility of providing services for, ther pon- 
constitutional meetings of First Ministers. 


These Secretariat functions can be divided into 
four main categories: programme services, information 
services, documentation and general physical 
arrangements. 


Gh) Programme services 


These provided the focal point for ad1) the 
Secretariat functions. In the periods preceding 
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meetings the programme services were concerned in 
general with the planning and the co-ordination of 
the discussions that were expected to take place. 
This meant the assumption of responsibility by the 
Secretariat for the exchange of correspondence, the 
preparation of agendas, briefing books, background 
information papers and of discussion guides for the 
use of delegates (see also Chapter 7). The Secretariat 
also assisted committees in the planning of their 
programme of work and advised individual chairmen 
On procedures, 


In the periods following meetings, the programme 
services were responsible for preparing analytical 
Summary records of the discussions for the use of 
delegates, In the case of meetings of First Ministers, 
this responsibility was eventually extended to include 
the preparation of draft conclusions which the First 
Ministers would approve for publication following 
each of their Conferences, 


Finally, the programme services of the 
Secretariat were responsible for the initial drafting 
of reports between the various committee levels, and 
for expediting follow-up action on the proceedings 
of a meeting. 


2") Information services 
aoe SOT  SerVICes 


From the outset of the constitutional review, 
it was recognized that the volume and complexity of 
the expected documentation would assume proportions 
which would make retrieval from ordinary filing systems 
impossible. Accordingly, the Secretariat began 
implementing in 1968 a computerized system for the 
storage and rapid retrieval of information on any 
aspect of the constitutional review. The system 
became operative early in the review, providing 
participating governments with complete information 
on any given subject within the review on the basis 
of the relevant documentation in each case. 


In this connection it might be noted that in 
order to discharge its responsibilities more 
effectively, the Secretariat attempted throughout 
the review to develop and to maintain relations with 
governments at appropriate levels. It tried in this 
way to keep informed of their participation in the 
constitutional revision and to act as a continuing 
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link between members of the various committees alin! 
the periods between meetings. 


Ca) Documentation 


The documentation service provided by the 
Secretariat assumed its major role in the periods 
immediately surrounding each meeting. It was the 
responsibility of this service to ensure the timely 
preparation, translation, printing and distribution 
of documents to all delegates for a particular meeting. 
During meetings, especially those of the Constitutional 
Conference, this included controlling the proper dis- 
tribution of discussion papers, statements and com- 
muniqués to the Conference floor and, when appropriate, 
to the news media. The documentation service also 
extended to the post-Conference demands made by 
embassies, libraries and the general public for the 
provision of documents that had been made public. 


(4) General physical arrangements 


The Secretariat also assumed responsibility for 
the provision of all physical arrangements connected 
with each meeting, whether held in or outside of 
Ottawa. This included such traditional arrangements 
as those for travel, hotel accommodations and the 
provision of secretarial services, as well as the 
responsibilities for press and security arrangements 
and for the provision of simultaneous interpretation, 
court reporters and printing services. 


Administrative Organization Ofethesseeretantat 


Although the Secretariat was considered 

independent of the federal government by virtue of 

its responsibility to the eleven governments engaged 

in the constitutional review, it remained attached 

to the federal «Privy Council, Office for ph administrative 
purposes, as well as subject to the administrative 
rules regulating departments of the federal government. 
As previously noted, its financing continued to be 
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met as a federal responsibility, although three 
voluntary provincial contributions were made to its 
Operating costs. The Sacretar tat prepared its own 
budget for submission to the federal Treasury Board 
through the Privy Council Office. 


The power to appoint the Secretary was considered 
to be the prerogative of the Prime Minister of Canada 
to be exercised in consultation with each of the 
provincial governments. The second Secretary to serve 
the Conference, Mr. Henry F. Davis, was appointed in 
July 1969. Selection of the Secretariat staff was 
effected by the Secretary through recruitment from 
within the federal Public Service and by hiring outside 
personnel under contract. There were also some second- 
ments from provincial governments for limited periods 
of time which helped to emphasize the intergovern- 
mental character of the Secretariat. 


Proposals Regarding the Secretariat Advanced during 


the Constitutional Review 


During the course of the review suggestions 
were made by certain governments with respect to the 
possible role the Secretariat might play in the non- 
constitutional area, in addition to the administration 
of non-constitutional meetings of First Ministers. 
However, these proposals did not lead to any further 
expansion of the Secretariat's functions outside the 
constitutional domain. 


One of the first such proposals came from Ontario 
which had expressed interest in the mechanisms of 
federal-provincial relations from the beginning of 
the constitutional review. This was followed later 
bY "Lts suggestion that the S.C.C. might evolve: into 
a permanent Intergovernmental Affairs Secretariat, 
financed by all governments, to serve as a clearing- 
house for the exchange of information in general 
intergovernmental affairs and as a monitor on the 
activities of the various intergovernmental committees 
and sub-committees. Alberta, in a working paper 


published in January 1971, also expressed interest , 
Lita *Central- secretariat and “thought that’ “the S/c.c.%s 


role might be expanded to encompass, for administrative 
purposes, the intergovernmental activities of the 
existing federal-provincial committees. A similar 
proposal was made by Quebec which suggested in February 
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1971 that it would be useful to enlarge the role of the 
S.C.C. to that of an intergovernmental secretariat for 
federal-provincial relations. 


These proposals, as well as the feeling in some 


quarters that the effectiveness of intergovernmental 
consultations might be improved through the provision of 
administrative services by a permanent intergovernmental 
agency, were to lead the federal government to submit a 
paper to the November 1971 Federal-Provincial Conference 
examining the desirability of extending the Secretariat's 
functions to non-constitutional federal-provincial 
meetings at the ministerial level. However, the dis- 
cussions on this last proposal have so far remained 
inconclusive.* 


Present Status of the Secretariat 


There being no additional constitutional review 
meetings planned for the foreseeable future following 
the rejection of the Victoria Charter, and no extension 
of the Secretariat's functions having been agreed upon, 
the Prime Minister of Canada advised the Secretary on 
December 13, 1971, that the S.C.C. would be curtailed 
and its staff re-assigned to other positions. The 
position of Secretary, nowever, has been retained fO.c 
the time being, and the Secretariat records of the con- 
stitutional review remain intact in order to facilitate 
a re-activation of the operation should this be desired 
at some later date. It should be noted that the 
Secretariat's curtailment has also had the effect of 
terminating, temporarily at least, the administrative 
services which it had provided to non-constitutional 
Federal-Provincial Conferences.* 


In May 1973 the Secretariat of the Constitutional 
Conference was superseded by the Canadian Intergovern- 
mental Conference Secretariat (CICS) which was established 
by the federal and provincial First Ministers to serve 
their own meetings as well as other intergovernmental 
conferences in Canada. This new body, which the author 

as former Secretary of the Constitutional Conference was 
designated to head, has become the custodian of the 
records of the constitutional review. 
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CONSTITUTIONAL CONFERENCE 
FIRST MEETING 


FEBRUARY 5-7, 1968 


AGENDA 


Opening statements 

Rights of Canadians 

(a) Recommendations of the Royal Commission on 
Bilingualism and Biculturalism 

(b) A constitutional Bill“of Riches 

Further constitutional review 


Questions of regional disparity 


Other matters 
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CONSTITUTIONAL CONFERENCE 


SECOND MEETING 


FEBRUARY 10-12, 1969 


AGENDA 


Opening Statements 


Objectives of the Constitutional Conference 


(a) General 
(b) Report of the Continuing Committee 
(c) Procedure for Constitutional Review 


The Objectives of Confederation and Basic Principles 
of the Constitution 


Specific Constitutional Questions: 
(a) Official Languages 
(b) Fundamental Rights 


(ec) Distribution of Powers (including constitutional 
aspects of taxation and spending powers) 


(d) Reform of Institutions linked with Federalism 
(e) Regional Disparities 

(£) Amending Procedure and Provisional Arrangements 
(g) Mechanisms of Federal-Provincial Relations 


Other Questions 
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CONSTITUTIONAL CONFERENCE 


FIRST WORKING SESSION 


JUNE. Li=15e) 1969 


AGENDA 


Distt caput LoOnmot slower su bn sthnem Gone tant uteHvo ics 
(a) The Taxing Powers 


(b) The Spending Powers 


Constitutional Aspects of Regional Disparities 


Progress Reports from Committees of Ministers 


Programme of Work for the Constitutional Review 


Other Business 
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CONSTITUTIONAL CONFERENCE 


. 


THIRD MEETING 


DECEMBER 8-10, 1969 


AGENDA 

We Division of Powers: 

G3) Income Security and Social Services 

(b) The Spending Power: Federal Grants to Provincial 

Governments 

(c) Taxation 
7a Regional Disparities 
3. Reports from Committees of Ministers 
4. Future Programme of Work 


Sie Other Business 
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CONSTITUTIONAL CONFERENCE 


SECOND WORKING SESSION 


SEPTEMBER 14-15, 1970 


AGENDA 


The Constitutional Review Process 


Environmental Management 


The Capital Market and Financial Institutions 


Progress Report from the Committee of Ministers on 
Official Languages 


Reports from the Continuing Committee of Officials: 


(a) 
(b) 
(c) 
(d) 


Taxing Power - Sales Taxes 
Taxing Power - Death Duties 
Regional Disparities - Constitutional Obligation 


Paramountcy as applied to Public Retirement 
Insurance 


Other Business 
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CONSTITUTIONAL CONFERENCE 


THIRD WORKING SESSION 


FEBRUARY 8-9, .1971 


AGENDA 
iL. Mechanisms of Federal-Provincial Relations 
2 Environmental Management - Pollution 
3. Social Polscy. 
4. The Amending Formula 
Dr Canadian Common Market 
6. Other Business 


FEDERAL-PROVINCIAL CONSULTATION ON CURRENT MATTERS 


ee Unemployment 


De Transportation to Northern Resources 


CONSTITUTIONAL CONFERENCE 


VICTORIA, BRITISH COLUMBIA 


JUNE 14-16, 1971 


AGENDA 


Opening Proceedings 


Constitutional Discussions 


Social Policy 


Other Business 


Closing Proceedings 
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(ii) AGENDAS: CONTINUING COMMITTEE OF OFFICIALS 
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CONTINUING COMMITTEE OF OFFICIALS 


FIRST MEETING 


MONT GABRIEL, P.Q. 


MAY. 29-30, 1968 


AGENDA 
hI Procedures and organization 
2% Possible ways of handling the process of 
constitutional review 
3% Questions to be examined by the Conference 
and the Committee: 
Git) subjects listed by the Conference: 
(a) official languages 
(b) fundamental rights 
(c) distribution of powers 
(d) reform of institutions linked 


with federalism 
(e) regional disparities 


(f) amending procedure and 
provisional arrangements 


(g) machinery of federal-provincial 
consultation 


CiHA)e Other sub sects 


4. Other matters 
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CONTINUING COMMITTEE OF OFFICIALS 


SECOND MEETING 


JULY 25=26, 1966 


AGENDA 
es Method of handling the process of 
constitutional review 
ce Specific questions to be examined by 


the Conference and Committee 


Sie Programme of work and calendar of meetings 


ae Other business 


CONTINUING COMMITTEE OF OFFICIALS 


THIRD MEETING 


SEPTEMBER 25-26, 1968 


AGENDA 


Programme of the meeting 


Review of propositions 


Future programme of work for the Committee and 
the Constitutional Conference 


Calendar of meetings 


Other business 
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CONTINUING COMMITTEE OF OFFICIALS 


FOURTH MEETING 


NOVEMBER 7-9, 1968 


AGENDA 

Oe Brief discussion of progress of work 
or. Continuation of discussion of Propositions 

(a) Completion of discussion of Basic Principles 

Gb) Fundamental Rights | 

(c) Constitution of the Central Government 

(d) Constitutions of the Provincial Governments 
Bie Preliminary discussion of Distribution of Powers 


(Examination of the principles underlying the 
distribution of powers in the existing Constitution) 


4. Preparation for the December Constitutional Conference 
Ca) Form of report to the Conference 
(b) Possible items for Conference agenda 
Cc) Administrative arrangements 


She Other matters 


CONTINUING COMMITTEE OF OFFICIALS 


FIFTH MEETING 


DECEMBER 3-5, 1968 


AGENDA 


Preparations for December Conference - 
Ca) report of Continuing Committee 


(b) Secretary's report on deliberations 
of the Committee 


(c) other aspects 


Examination of propositions - 


(a) division of powers 

(b) constitution of central government 

(c) constitution of provincial governments 
(d) constitution of the judicial system 


Other matters 
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CONTINUING COMMITTEE OF OFFICIALS 


SIXTH MEETING 


APRIL 16-18, 1969 


AGENDA 
Ls Programme of Work for the Constitutional Review 
ae Distribution of Powers - Spending and 
Taxing Powers 
3% Constitutional Aspects of Regional Disparities 


(he Other Business 


CONTINUING COMMITTEE OF OFFICIALS 
SEVENTH MEETING 


MAY 62225) 269 G9 


AGENDA 


Arrangements for the First Working Session of the 
Constitutional Conference, June 11-13, i969 


Distribution of Powers - The Taxing Power 
Distribution of Powers - The Spending Power 
Constitutional Aspects of Regional Disparities 
Committees of Ministers 

Programme of Work and Schedule of Meetings 


Other Business 
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CONTINUING COMMITTEE OF OFFICIALS 


EIGHTH MEETING 


SEPTEMBER 30 - OCTOBER 1, 1969 


AGENDA 
es The Taxing Powers: 
(a) Detailed examination of the following questions 


concerning death duties: 


(i) the amplications! of: exclusive federal 
jurisdiction 
(ii) the implications of exclusive provincial 


furdodiction 


(iii) the implications of a provincial estate 
tax rather than succession duties (joint 
Jurisdiction) 


(iv) the problem of adapting the federal estate 
tax laws to take account of the civil code 


(b) Detailed examination of the problem of ensuring 
how a provincial indirect sales tax could be 
kept “within the province" 


IBS The Spending Power: 


Alternative formulae for determining a 
national consensus 


3% Regional Disparities: 


The implications and problems in providing a 
constitutional obligation 
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Programme of Work and Schedule of Meetings 
The Constitutional Review Process 
The Role of the Secretariat 


Preparations for the December Meeting of the 
Constitutional Conference 


Other Business 
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CONTINUING COMMITTEE OF OFFICIALS 


NINTH MEETING 


NOVEMBER 17-19, 1969 


AGENDA 


ie Income Redistribution and Social Security 
(Consideration of federal paper on Income 
Security and Social Services) 


ate The Taxing Powers: 


(a) Consideration of a report from the 
Sub-Committee on Sales Taxes 


(b) Consideration of a report from the 
Sub-Committee on Death Duties 


Ce) Real property taxation 
ac The Spending Powers: 
Ca) Alternative formulae for determining 


a national consensus 

(b) Compensation to non-participating provinces 
(Consideration vof pdrafitcSecretariat 
briefing paper) 


Me Regional Disparities: 


Constitutional obligations (consideration 
of draft Secretariat briefing paper) 


5. The Approach to the Study of the Distribution of Powers 


6. Preparations for the December Meeting of the 
Constitutional Conference 


Far Other Business 
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CONTINUING COMMITTEE OF OFFICIALS 


TENTH MEETING 


MARCH 23-24, 1970 


AGENDA 


The approach to the study of the distribution 
of powers 


A non-enforceable constitutional obligation for 
the reduction of regional disparities 


The question of paramountcy as applied to public 
retirement insurance 


Economic growth 


Other business 
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CONTINUING COMMITTEE OF OFFICIALS 


ELEVENTH MEETING 


BANFF, ALBERTA 


JUNE 15-17-1970 


AGENDA 
i. Report from the Sub-Committee on Death Duties 
Pies Report from the Sub-Committee on Sales Taxes 
3% The Question of Paramountcy as Applied to 


Public Retirement Insurance 


4. Regional Disparities 
5. Environmental Management 
OF Aspects of Economic Growth 


Uae Other Business 


10. 


CONTINUING COMMITTEE OF OFFICIALS 


TWELFTH MEETING 


AUGUST 31 — SEPTEMBER 1, 1970 


AGENDA 


The Constitutional Review Process 

Capital Markets and Financial Institutions 
Environmental Management 

Covering report on Sales Taxes 

Covering report on Death Duties 


Report on Regional Disparities - Constitutional 
Obligations 


Paramountcy as applied to Public Retirement Insurance 
Mechanisms for Federal-Provincial Relations 


Preparations for meetings of First Ministers - 
September 14-16 


Other Business 
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CONTINUING COMMITTEE OF OFFICIALS 


THIRTEENTH MEETING 


NOVEMBER 30 - DECEMBER 1, 1970 


AGENDA 
1. Environmental Management 
Zs Paramountcy as applied to Public Retirement Insurance 
3. Mechanisms of Federal-Provincial Rote tone 
A. The Capital Market and Financial Institutions 
5. Future Work Programme 


6. Other Business 


(a) The amending formula 
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CONTINUING COMMITTEE OF OFFICIALS 


FOURTEENTH MEETING 


JANUARY 20-22, 1971 


AGENDA 


Paramountcy as applied to Public Retirement Insurance 


Mechanisms of Intergovernmental Relations 


Capital Market and Financial Institutions 


Environmental Management 


Amending Formula 


Arrangements for the February Conference 


Other Business 
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(iii) AGENDAS: COMMITTEE OF MINISTERS 
ON FUNDAMENTAL RIGHTS 
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COMMITTEE OF MINISTERS ON FUNDAMENTAL RIGHTS 


FIRST MEETING 


MAY 28-29, 1969 


AGENDA 


Terms of reference, procedures and organization 


Preliminary discussion on the principle of 
entrenchment 


The implications of entrenching certain specific 
rights in the constit@tion 


Other business 
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COMMITTEE OF MINISTERS ON FUNDAMENTAL RIGHTS 
SECOND MEETING 


NOVEMBER 3-4, 1969 


AGENDA 
Political Rights 
Free and regular elections at maximum intervals 


Further discussion on legal rights including such 
matters as habeas corpus, the right to retain and 
instruct counsel and to a fair hearing for the 
determination of rights and obligations 


Due Process 
Future programme of work 


Progress Report to First Ministers 
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(iv) AGENDAS: COMMITTEE OF MINISTERS 
ON THE JUDICIARY 
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COMMITTEE OF MINISTERS ON THE JUDICIARY 
FIRST MEETING 


MAY 29, 1969 


AGENDA 
Terms of reference, procedures and organization 


Questions relating to the establishment of 
a constitutional court 


The provision for a Supreme Court in the Constitution 
The protection of the independence of the judiciary 


Other business 
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COMMITTEE OF MINISTERS ON THE JUDICIARY 
SECOND MEETING 


NOVEMBER 4, 1969 


AGENDA 
lve Const elte vona la COUne 


Pas Other questions relating to a Supreme Court 
(a) size 
(b) structure 
(c) selection of judges 
(d) civil law appeals 


(e) precedent 
Sie Provainctal Counts 
4a. Future programme of work 


Dee Progress Report to First Minteters 
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(v) AGENDAS: COMMITTEE OF MINISTERS ON 
OFFICIAL LANGUAGES 
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COMMITTEE OF MINISTERS ON OFFICIAL LANGUAGES 
FIRST MEETING 


MARs Wiel 969 


AGENDA 


The examination of the terms of reference of the 
Ministerial Committee on Official Languages 


The examination of the proposals of the various 
governments for the implementation of official 
language programmes 


Preliminary consideration of a constitutional 
guarantee of language rights 


Future work programme of the Ministerial Committee 
on Official Languages , 


Examination of the terms of reference of the Sub- 
Committee on Official Languages and its work 


programme 


Report to the Constitutional Conference 


292 


COMMITTEE OF MINISTERS ON OFFICIAL LANGUAGES 


SECOND MEETING 


NOVEMBER 6, 1969 


AGENDA 


Consideration of federal and provincial proposals 
for financial and technical cooperation in 
implementing the recommendations contained in 
Book II of the Report of the Royal Commission on 
Bilingualism and Biculturalism 


Consideration of the report of the Sub-Committee 
on the recommendations of the Royal Commission on 
Bilingualism and Biculturalism 


Consideration of the Sub-Committee's request for 
guidance concerning its work priorities 


Report to the Constitutional Conference 


Future Work Programme 
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COMMITTEE OF MINISTERS ON OFFICIAL LANGUAGES 


THIRD MEETING 


MANS Zone 97.0 


AGENDA 


Federal-Provincial programme of cooperation with 
respect to bilingualism in the field of education: 


(a) 
(b) 


Ce) 
(d) 


Objectives 

Proposed formulae 

Ci) instruction costs 

Cit.) elegible levels of instruction 


(iii) eligible supplementary administrative 
expenses 


Data collection and calculations 


Implementation of the programme and future 
consultations 


Gd) periodic evaluation of the programme 
Gide) other aspects of the programme 


(iii) federal-provincial arrangements 


Other recommendations from Volume II of the Report 
of the Royal Commission on Bilingualism and 
Biculturalism concerning federal-provincial co- 
operation in education 
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Future programme of work of the Committee 
Ministers 


Future role and programme of work of the 
Sub-Committee 


Report to the Constitutional Conference 


Other business 


of 
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(vi) AGENDA: COMMITTEE OF MINISTERS ON 
THE SENATE 
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COMMITTEE OF MINISTERS ON THE SENATE 


MEETING OF MAY 26, 1969 


AGENDA 


Terms of reference of the Committee 


Procedures and organization 


Preliminary examination of the considerations 
relating to the Senate set out in the conclusions 
of the Constitutional Conference, February 1969 


Other business 
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(vii) AGENDAS: SUB-COMMITTEE ON 
OFFICIAL LANGUAGES 
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SUB-COMMITTEE ON OFFICIAL LANGUAGES 
FIRST MEETING 


JULY 4-5, 1968 


AGENDA 


General arrangements 
Terms of Reference 


Review of Recommendations of B & B Commission 
and Plans of Governments on: 


(a) Official Languages 


(is) Federal Parliament, Courts, 
Administration (#1) (See Note 1 below) 


Git) Suggested provincial declarations 


CEOS ed.) 
th) aptlingwualk Districts: (#5, 66, 7) 
(ce) Municipal, Lerislation (#8) 
(d) Federal Capital Area (#9) 
(e) Languages of Instruction (#10) 
(f) Suggested Constitutional Amendments (#11, 12) 


Cs) Official languages ActsyGF13, 14) 
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4. Financial Aspects 
(a) Principles of Cost Definition 


(b) Possible forms of aid (financial and 
other) from federal government 


me Report for Continuing Committee 
On Other Business 
Note l - #1 to #14 refer to the Recommendations 


of the Royal Commission on Bilingualism 
and Biculturalism 


SUB-COMMITTEE ON OFFICIAL LANGUAGES 


SECOND MEETING 


OCTOBER 17-18, 1968 


AGENDA 
Review of propositions relating to Official 
Languages 
Work programme and methods of the Sub-Committee 


Further examination of the Report of the Royal 
Commission on Bilingualism and Biculturalism 


The Official Languages Bill of the Federal 
Government 


Further discussion on the costs of governmental 
Measures pursuant to the recommendations of 

the Royal Commission on Bilingualism and 
Biculturalism and possible Federal assistance 
to the provinces 


Report to Continuing Committee 


Next meeting 
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SUB-COMMITTEE ON OFFICIAL LANGUAGES 


THIRD MEETING 


APRIL@LS:, L969 


AGENDA 
ibe Review of the work programme on the subject 
of Official Languages 
Lie Methods of implementing language programmes 
and policies of the Federal and Provincial 


Governments: 


(a) questions related to intergovernmental 
assistance 


(b) other aspects of implementation 


She Terms of reference of the Committee of Ministers 
on Official Languages 


[fr Otheremattens 


SUB-COMMITTEE ON OFFICIAL LANGUAGES 


FOURTH MEETING 


OCTOBER 2-3, 1969 


AGENDA 


Review of recommendations of Volume II of the 
Report of the Royal Commission on Bilingualism 
and Biculturalism including technical and 
financial implications 


The question of language rights 


Preparations for the meeting of the Committee 
of Ministers and future work programme of the 
Sub-Committee 


Other matters 
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10. 


SUB-COMMITTEE ON OFFICIAL LANGUAGES 


FIFTH MEETING 


APRIL" 5=65 5 D971 


AGENDA 


Bursaries and fellowships at the university level 
Minority language education at the university level 


Official minority language teacher training 
institutions 


Language training centres and bursaries 
Interprovincial Bureau of Language training centres 
Language Research 

Catch-up projects 

Technical assistance in fields other than education 


Report to the Ministerial Committee on Official 
Languages 


Other business 


(viii) AGENDAS: SUB-COMMITTEE ON 
FUNDAMENTAL RIGHTS 
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SUB-COMMITTEE ON FUNDAMENTAL RIGHTS 
FIRST MEETING 


FEBRUARY 4, 1970 


AGENDA 
Business of the Meeting - Tasks of the Sub-Committee 
Political Rights 
Legal Rights 
Due Process 


Future Programme of Work and other business 


98453-21 
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SUB-COMMITTEE ON FUNDAMENTAL RIGHTS 
SECOND MEETING 


MAKRCE 25, 1970 


AGENDA 


ie Preliminary discussion of procedure - 
Task 2 = legal rights, Yask 3°-— due process 


oie Fundamental political rights 
(a) Freedom of religion 
(b) Freedom of expression 


(c) Freedom of assembly and association 


Future programme of work and Report 


SLL 


SUB-COMMITTEE ON FUNDAMENTAL RIGHTS 
THIRD MEETING 


JUNE I=2, 1970 


AGENDA 


i. Introduction - Work programme for the meeting 
including consideration of the proposal re. 
Ehetraisht toPvote 


Pye Examination of draft report 


acs Future programme of work 
(a) Due process 
(b) Legal rights 


Goya Other matters 


oy 


SUB-COMMITTEE ON FUNDAMENTAL RIGHTS 


FOURTH MEETING - JUNE 29, 1970 


FIFTH MEETING - SEPTEMBER 28, 1970 


NOTE: No formal agendas were prepared for these meetings. 
Please see Chapter 5S for a report. of the disc— 
cussions in each case. 


Das 


(ix) AGENDA: CONFEDERATION OF 
TOMORROW CONFERENCE 
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CONFEDERATION OF TOMORROW CONFERENCE 


NOVEMBER 1967 


AGENDA 


MONDAY, NOVEMBER 27 


10:00 a.m. Address of welcome by the 
Hon. J. P. Robarts, Prime Minister 
of Ontario. 


To's 5' +a... FIRST SESSION 
to 
12:30 p.m. Short statement by the leader of each 


delegation. 


Theme: "The Confederation of Tomorrow" 


Topic: . What should the Confederation 
of Tomorrow Conference 
accomplish? 
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MONDAY 


NOVEMBER 27 


Folate lettncrtant Tas eS 


3:00 p.m. 

to 

5:00 p.m. Theme: 
Topics: 


SECOND SESSION 


"The Goals of Canadians" 


1. What are the common 
concerns of all Canadians 
in 1967? 


Some illustrations of 
these concerns might be: the 
quality of life; linguistic 
and cultural heritage; economic 
growth and minimum national 
standards; education; Canada's 
position in the world. 


2. What are the major 
obstacles to the attainment 
of these goals? 


10:00 a.m. 
to 
12:00 noon 


98453—22 


TUESDAY, N 


» NOVEMBER 28 


THIRD SESSION 


Theme: 


Topics: 


"The Role of the English 
and French Languages in 
Canada" 


]. What recognition is 
now accorded the English 
and French languages? 
(a) federally 

(b) provincially 


2. What status should the 
English and French languages 
have? 

(a) federally 

(b) provincially 


3. Should Section 133 of the 
Constitution be enlarged to 
ensure the official and equal 
status of the English and 
French languages across 
Canada? Or should such a 
guarantee be left to the 
discretion of each province? 


4. What is the relationship 
between linguistic rights and 
cultural, economic and fiscal 
goals? 


Sh7 
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TUESDAY, NOVEMBER 28 


2300 Dem. FOURTH SESSION 

to 

4:00 p.m. Theme: "The Ways in Which the 
Federal System Could be 
Improved" 


Topics: 1. What viable choices 
does Canada have about 
its form of federalism? 


Among the possible 
choices might be included: 
the present scheme; a 
greater flexibility in the 
present scheme; a= 
greater centralization; 

a greater decentralization; 

a change in the number of 
provinces; differing 
arrangements or status for one 
or more provinces. 


oN What are the implica- 
tions of each of these 
options? What are the 
advantages and disadvantages 
of each option? 
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WEDNESDAY, NOVEMBER 29 


10:00: a.m. FIFTH SESSION 

to 

12:00 noon Theme: "The Ways in Which the 
Federal System Could be 
Improved" 


Topics: 1]. In what areas might 
change be considered necessary 
and desirable? 


For example, a Bill of Rights; 
the Senate; the Supreme Court;3 
the Crown; other areas of the 
Constitution. 


2. Assuming change is both 
necessary and desirable, how 
should it take place? 


For example, by adjustment to 
practice only? by formal 
amendments to the Constitution? 
by a constitutional convention 
called to draft a new 
constitution? 
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WEDNESDAY 


NOVEMBER 29 


eS 


22:00 pms 

to 

4:00 p.m. Theme: 
Topics: 


SIXTH SESSION 


"The Machinery and Structure 
of Federal-Provincial and 
Interprovincial Relationships 
in Canada" 


1. What should be the aim of 
the machinery and structure 
of these relationships? 


2. Are the existing machinery 
and structure of these 
relationships adequate? If 
not, in what manner should 
reforms be made? 


3. What new forms of machinery 
and structure might be 
envisaged? 


THURSDAY, NOVEMBER 30 


10200) a.m; SEVENTH SESSION 
to 
12:00 noon Short statement by the leader 


of each delegation. 
Theme:- "The Second Century of 


Confederation" 


Topic: Priorities of future 
conferences. 
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CONSTITUTIONAL CONFERENCE 


FIRST MEETING 


FEBRUARY 1968 


CONSENSUS ON LANGUAGE RIGHTS 


Recognition by this Conference that, as proposed by 
the Royal Commission on Bilingualism and Biculturalism 
and as a matter of equity, French-speaking Canadians 
outside of Quebec should have the same rights as 
English-speaking Canadians in Quebec. 


Recognition, as the Royal Commission on Bilingualism 
and Biculturalism has recommended, of the desirabil- 
ity of proceeding by governmental action as speedily 
as possible, in ways most appropriate in each 
province and without diminishing existing rights, 
recognized by law or usage. 


Establishment of a special committee to examine the 
Report of the Royal Commission on Bilingualism and 
Biculturalism and the views expressed at this Con- 
ference on the Report, and on other matters relating 
to language rights and their effective provision in 
practice, and to consult on methods of implementation, 
including the nature of possible federal assistance, 
and on the form and the method of constitutional 
amendment. 


328 


PROPOSALS ADOPTED BY THE CONFERENCE 


THAT a continuing Constitutional Conierence —berser 
up, composed of the Prime Ministers’and Premiers or their 
delegates, to supervise the process of constitutional 
review3 


THAT a Continuine Committee of of ficials be setup 
to assist the Constitutional (Conference inerisreas<. 


THAT, a secretariat de, formed .by -the federal .sovertmment , 
after consultation wlth ethe provincas, sto senve, hoGh tha 
Constitutional Conference and, the Continuing Committee 
GWE | OVESEDLICSLEMIL GS 


THAT, the Continuing Committee of of ficials. -»be.allowed 
to set up sub-committecs on specific questions; with the 
apprabation o£ the Prime Ministers; 


THAT, without limiting the.above .terms of reference, 
and takines into account the agreements as Eo pirinein ve 
and action reached at this Conference, the following 
questions be examined by the Constitutional Conference 
and the Continuing, Committ ec of .o ffiscdals.: 


a) Onsieicsvall sl anenuacme.si: 

b) fundamental rights; 

G) distribution .of powerss 

d) Tretorn ob ;ins sLewttons.) [simived= warthw 1 eden aniesmir 


inecludines the Senate: andsst he ouprene |Gount. of Ganda 
e) regional disparities: 
i amending procedure and provisional arrangements; 


9.) mechanisms of federal-provincial] relations. 


i's 


(a) 


(b) 


329 


CONSTITUTIONAL CONFERENCE 
SECOND MEETING 
FEBRUARY 1969 


CONCLUSIONS OF THE MEETING 


General objectives of the Constitutional Conference 


(Agenda item 2(a)) 


The Constitutional Conference reaffirms its intent 

to complete a comprehensive review of the Constitution 
of Canada, to assess its adequacy for present and 
future requirements, and to determine the extent to 
which constitutional change is desirable either through 
amendment of the existing Constitution or through 
promulgation of an entirely new Constitution. 


Procedure for constitutional review 
(Agenda item 2(c)) 


The Constitutional Conference expresses its intent 

that the review should proceed at an accelerated pace, 
now that the basic organizational and background work 
has been carried out. Inethibs connection, tthe Einst 
Ministers will endeavour to hold more frequent sessions 
of the Constitutional Conference and, in addition, 

to have informal working sessions with the Continuing 
Committee of Officials, to provide more continuous 
direction to the process of constitutional review. 


In order to maintain effective co-ordination of the 
constitutional review, the Conference agrees that: 


fe: all special committees of ministers set up by 
the Constitutional Conference should report 
to the Constitutional Conference; 
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Bie 


(a) 


(b) 


Ee Fe) the Continuing Committee of Officials should 
assist other ministerial committees, as required; 


(iii) all special committees of officials should be 
constituted as sub-committees of the Continuing 
Committee of Officials; 


(iv) the Continuing Committee OL Officials, 12 
authorized to establish such sub-committees, 
working groups or task forces as seem to be 
required for its purpose; 


(v) the Secretariat of the Conference should also 
serve all such ministerial committees and 
committees of officials. 


Official Languages 
(Agenda item 4(a)) 


The Constitutional Conference recognizes that important 
steps have been taken by governments in the past year 
to encourage a fuller role for the French language 
throughout Canada, and it affirms that study of 
linguistic matters should be continued. Im panthewhar , 
the First Ministers agree that: 


The recommendations of the Royal Commission on 
Bilingualism and Biculturalism, together with reports 
on linguistic matters from the Continuing Committee 

of Officials and the Sub-Committee on Official 
Languages, should be referred to a Committee of 
Ministers which should consider both the constitutional 
aspects of linguistic matters and the methods of 
implementation of language policies, including the 
nature of possible federal assistance for this purpose. 


The Royal Commission's reports, together with other 
aspects of the subject of official languages, should 
receive such further consideration by the Continuing 
Committee of Officials and its Sub-Committee on 
Official Languages as may be required to assist the 
Committee of Ministers in its task. 


(a) 


(b) 


Fundamental Rights 
(Agenda item 4(b)) 


The Constitutional Conference noting the various views 
and the general interest that have been expressed 

with regard to guarantees of human rights ; ‘ineluding 
those views brought before the Continuing Committee 

of Officials, agrees that a Committee of Ministers 
should be established to study all matters relating 

to fundamental rights, including the question of 
entrenchment of such rights in a constitutional 
charter. 


Distribution of Powers 
(Agenda item 4(c)) 


The Constitutional Conference VECOeN Les  asmaema wher 
of priority the study of the distribution of powers, 
in particular the taxing and spending powers, and 
directs the Continuing Committee of Officials to give 
its immediate attention to this aspect of the 
Constitution. 


The Constitutional Conference, recognizing the urgency 
of the matter, agrees that the Tax Structure Committee 
should be convened for the purpose of examining, and 
reporting at the earliest opportunity to First 
Ministers, on: 


(i) the occupancy of available tax fields by each 
of the provincial governments and the Government 
of Canada, and 


(ii) federal-provincial shared-cost programme 
arrangements. 


To this end the Tax Structure Committee would consider 
the aggregate of government expenditures and their 

rate of growth; the tax sources available for financing 
these expenditures and the potential of the total 

tax system; the level of borrowing by governments 

and its effect upon the Canadian economy; and the 
balance of fiscal responsibilities and resources 

within each of the provinces and the Government of 
Canada. 


S31 
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Ole Regional Disparities 
(Agenda item 4(e)) 


The Constitutional Conference agrees that: 


(a) the promotion of the full development of all parts 
of Canada is an essential objective of Confederation; 


(b) a Committee of Ministers should, taking into account 
the views and proposals of the various governments, 
consider the administrative, financial and consultative 
arrangements for policies and programmes required 
immediately to reduce regional disparities; 


(c) the Continuing Committee of Officials should give 
special attention to the constitutional aspects of 
regional disparities, with a view to reporting to 
a Committee of Ministers as soon as possible. 


We Reform of institutions linked with federalism - 
The Senate 
(Agenda item 4(d)) 


The Constitutional Conference while recognizing that 
the reform of the Senate must be considered in the 
context of other matters related to the basic 
principles, structure and powers of Government in 
Canada agree that a Committee of Ministers should 
study possible constitutional provisions relating 

to the reform of the Senate and should take account 
in particular of the following considerations: 


(a) The Senate could represent in a more direct and 
effective manner than at present, the interests of 
the provinces and regions of Canada; 


(b) One of the ways in which this could be achieved is 
through appropriate changes in the method of selecting 
Senators, and another could be by altering the tenure 
of office of Senators; 


(c) It might be appropriate for the Senate to be provided 
with certain special powers in order to make it a 
more effective instrument of federalism, while at 
the same time adjusting its role in relation to 
legislation generally; 


(d) 


(a) 


(b) 


(a) 


(b) 


(c) 


(d) 


es LS) 


The distribution of membership should reflect in an 
equitable manner the provinces and regions of Canada; 


The Government of Canada should continue to be 
responsible only to the House of Commons. 


Reform of institutions linked with federalism = 


The Judiciary 
(Agenda item 4(d)) 


The Constitutional Conference agrees that: 


The Constitution should provide for the independence 
of the Judiciary ; 


A Committee of Ministers should, taking into account 
the views and proposals of the various governments, 
consider further provisions concerning the Supreme 
Court and the Judiciary. 


Reform of institutions linked with federalism - 


The National Capital 
(Agenda item 4(d)) 


The Constitutional Conference, subject to any comments 
that may be submitted, agrees that: 


The cities of Ottawa and Hull and their surrounding 
areas shall be the Canadian Capital area; 


No changes be made to provincial boundaries or to 
the constitutional responsibilities of the governments 
concerned3 


The boundaries of the Canadian Capital area are to 
be established by agreement of the governments 
concerned; 


In line with the aforementioned objectives, steps 
must be taken so that the two official languages and 
the cultural values common to all Canadians are 
recognized by all governments concerned in these two 
cities and in the Capital Region in general, so that 


all Canadians may have a feeling of pride and 
participation in, and attachment to their Capital; 


334 


(e) 


That the study committee on the Canadian Capital 
continue its work, giving particular importance to 
the following: 


(i) 


Cris) 


the definition of adjacent areas which would 
eventually constitute, alone with the cities 

of Ottawa and Hull, and their surrounding areas, 
the Canadian Capital Region. 


the study of the administration and tne “financing 
of a tripartite organization. 


CONSTITUTIONAL CONFERENCE 


FIRST WORKING SESSION 


JUNE 11-12, 1969 


CONCLUSIONS OF THE MEETING 


The Prime Ministers and Premiers held their First 
Working Session in Ottawa on June 11 and 12, 1969. 


The agenda of the meeting was as follows: 
Vs Distribution’ of Powers in the Constitution: 
a) The Taxing Powers 


b) The Spending Powers 


2. Constitutional Aspects of Regional Disparities 
35 Progress Reports from Committees of Ministers 
4. Programme of Work for the Constitutional Review 
as Other Business 

Item |] - General 


In the consideration of this item, all governments 
noted that the present discussions about the taxing and 
spending powers were subject to a satisfactory division 
of powers being developed. The Government of Canada and 
several provinces were concerned that any agreement on 


the taxing and spending powers was subject to a distribution 


of legislative powers which would ensure a strong central 
government. Some provinces made the point that federalism 
also meant strong provincial governments. 
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Agenda Item 1 a)- 


With one exception, the First Ministers agreed that 
Parliament and the provincial legislatures should generally 
have access to all tax fields, the power of the Parliament 
of Canada applying across the country and the power of 
each provincial legislature applying within that province. 
In applying this principle, the following objectives were 
accepted: 


C2) The “within the province” limitation of 
provincial taxing powers should generally be 
applied with respect both to direct and indirect 
taxes, so as to protect the taxpayer against 
the taxation of his income, property or purchases 
by more than one province. 


(ii) The taxing powers of both Parliament and the 
provincial legislatures should be limited so 
as to avoid the erection of "tax barriers" to 
interprovincial trade, and the power to impose 
customs duties should continue to be confined 
to Parliament alone. 


(iii) Considering that both Parliament and the 
provincial legislatures would have access in 
general to the same sources of tax revenue, 
there should be more regular and adequate 
federal-provincial consultations. 


It was recognized that the principle of general access 
to all tax fields would not enable all provincial 
governments equally to discharge their constitutional 
responsibilities, and therefore Parliament should have 
the explicit power to make equalization grants to provincial 
governments. One province advocated that, instead of 
equalization grants to governments, there be established 
a basic income for all Canadians. 


While some differences of views were expressed, the 
First Ministers agreed that the Continuing Committee of 
federal and provincial officials be instructed to consider 
further how these principles, if formally accepted, might 
be applied in a revised constitution and, in part icuLar, 
to consider the alternative method of their application 
to the taxation of estates, transactions and real property. 
Certain provinces expressed the view that death duties 
and real property taxes should be excepted from the 
principle of access. 


The Conference recognized that “the discussions on 
the use by Parliament and the legislatures of their taxing 
powers should proceed concurrently with the constitutional 
discussions, and that such discussions would be of 
continuing importance in relation to the discharge by 
governments of their constitutional responsibilities. 


Agenda Item |] b) - 


The second major item of discussion concerned the 
exercise of the spending power of the Parliament of Canada. 


Most delegations agreed that the present power of Parliament 


to make payments to individuals or to institutions should 
not be subjected to any constitutional limitation; one 
province, however, reserved its position until the question 
of the distribution of powers had been dealt WILE. while, 
some other provinces expressed the view that this federal 
power should in practice be exercised in consultation with 
the provinces. It was also noted that some differentiation 
of institutions might be required before this principle 
could be finally accepted. 


There was general agreement that there should be no 
constitutional restriction on the power of the Parliament 
of Canada to make unconditional grants to provincial 
governments; one province, however, expressed the view 
that the establishment of a negative income tax plan, 
administered by the Government of Canada, would make such 
payments unnecessary. 


28g 


338 


It was generally agreed that the Parliament of Canada 
should continue to have the power to make conditional 
grants to provincial governments, provided there is a 
satisfactory formula for determining a national consensus 
in favour of particular programmes, and provided there 
is a satisfactory formula for compensation in Won 
participating provinces. 


With respect to the formula for determining the 
consensus, there was agreement that the Parliament of 
Canada and the provincial legislatures would be the 
appropriate bodies to determine whether a consensus exists, 
and there was general agreement that the formula should 
reflect the regional character of the country. However, 
one province stated that while it agreed with the prineip tle 
of establishing a consensus, it considered that the formula 
for amending the Constitution might well provide the basis 
for reaching consensus. It was further agreed that the 
Continuing Committee of Officials should look again at 
alternative formulae. 


There was general agreement that there should be no 
fiscal penalty upon the people of the non-participating 
provinces and that the ways of achieving this would be 
discussed at future meetings. 


Agenda Item 2 - 


The First Ministers agreed that the objective of 
reducing disparities across the country should be written 
into the preamble of a revised constitution as a basic 
goal of the Canadian people. Some provinces argued further 
that the Constitution should impose on the Federal 
Government a specific obligation to alleviate disparities. 
First Ministers agreed that at future discussions on the 
division of powers, it will be important to ensure that 
the federal and the provincial governments have appropriate 
powers to work toward this objective. 


Agenda Item 3 - 


The Working Session was advised of the progress which 
had been made by Committees of Ministers on the following 
matters: 


Official Languages 
Fundamental Rights 
rie JudicLary 

The Senate 


The First Ministers took note of the progress to date and 
agreed that all the Committees should endeavour to meet 


again and report further to the Constitutional Conference 
before its next Me eedine:. 


Agenda Item 4 - 


The Prime Ministers and Premiers agreed to meet again 
before the end of the year. 
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CONSTITUTIONAL CONFERENCE 
THIRD MEETING 
DECEMBER 1969 


CONCLUSIONS OF THE MEETING 


Progress and Procedure in the Constitutional Review 


Progress anda lrocedure ee 


The Prime Ministers and Premiers noted that progGess 
had been achieved in the course of 1969-in the 
"comprehensive review of the Constitution of Canada” 
that had been agreed upon at the Second Meeting. 

The procedure adopted in February 1969 provided for 
working by means of "nore frequent sessions of the 
Constitutional Conference", interspersed with “inforrnal 
working sessions", together with the reference of 
particular problems to special Committees of Ministers, 
the Continuing Committee of Officials and Sub= 
Committees of Officials. The Conference affirmed 

its intention to continue this procedure in 1979 and 
agreed, subject to further discussion at the Federal- 
Provincial Conference of Prime ifinisters and Premiers 
to be held in February 1970, thae a Working Session 
would be planned for June 1975, and the Fourth Session 
of the’ Conference for the autumn. 


Income Security. and Social services 


(Agenda Item ](a)) 


The Constitutional Conference considered the 
distribution of powers in relation to the fields of 
income security and social services to try to determine 
what would be most appropriate to meet the needs of 
Canadians in. the future. 


The Conference recognized that there were many complex 


considerations arising out of the various proposals 
for distribution of powers related to income security 
and social services and that the views of governments 
were necessarily tentative until these considerations 
could be fully assessed. While there was not full 
agreement on the definitions, the discussion was 
carried out under the following categories suggested 
in the federal proposal, namely, 


Ct) Income Support; 
(ii) Income Insurance; 
(iii) Social Services. 


(eis) Income Support 


Quebec maintained the position that the provinces 
should have exclusive jurisdiction in the field of 
income support. Other First Ministers accepted the 
principle that Parliament and the provincial 
legislatures have and should continue to have powers 
to make general income support payments to persons. 
Some provinces expressed the view generably that whe 
basic income support payments could logically be made 
by the Federal Government. 


(ii) Income Insurance 


The Conference considered the Federal proposal that 
Parliament and provincial legislatures ought to have 
concurrent powers in respect of income insurance 
Matters, with the exceptions that: 


= unemployment insurance should continue to 
be a matter of exclusive federal jurisdiction; 


= workmen's compensation should continue to be 
a-matter of exclusive provincial jurisdiction: 


- retirement insurance should continue to be a 


nabter of. concurrent jurisdiction. wut wueh 
federal powers becoming paramount. 
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Doubt was expressed by some that federal paramountcy 
in the matter of retirement insurance was required 
or desirable. It was apparent that there were 
different views concerning the meaning of paramountcy 
and the implications of providing for federal 
paramountcy in the case of retirement insurance. 

It was agreed that the Continuing Committee of 
Officials should undertake a detailed examination 

of the application of the teconcept of paramountcy, 
federal or provincial, in the field of public 
retirement insurance. 


(111i) Socidl Services 


It was generally agreed that provincial legislatures 
ought to continue to have exclusive jurisdiction over 
social services. Several provinces proposed that 
concurrent jurisdiction in this field should be 
considered. It was recognized that the federal 
government could, for the purpose of achieving national 
objectives, continue to use its spending power, subject 
to conditions to be defined, to make conditional 

grants to provincial governments in respect of those 
services. 


There was a question whether federal manpower 
programmes had components which were essentially 
social services. The view was put forward notably 

by the federal government that manpower services were 
an essential part of the general economic powers and 
should be considered further when the subject of 
economic powers came up. in ‘aAddttion, ft was agreed, 
however, that :the appropriate ‘federal aid. -provane wal 
ministers should examine the question whether the 
needs of the country could be more effectively met 

if the social aspects of manpower services were carried 
out by the provinces. 


3. 
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The Spending Power: Federal Grants to 


Provincial Governments 
(Agenda Item 1(b)) 


The Conference considered two questions raised in 
the federal proposals: the determination as to when 
there was a sufficient consensus favouring the 
introduction of new shared-cost programmes in fields 
of exclusive provincial jurisdiction... and .the method 
which might be adopted for avoiding a fiscal penalty 
on the people of the provinces which decided not to 
participate in the programmes. 


ee) Consensus - Most First Ministers agreed -that 
the Constitution ought to require the determination 
of a consensus, on a regional basis, before the 
Parliament of Canada could enact new and general 
shared-cost programmes in areas of provincial 
jurisdiction. The principal suggestions were that 
tne, tegtelatures of three out of four, or three ont 
of five regions of Canada having a majority of the 
population, ought to be required to agree to any 
proposal from Parliament for a new federal-provincial 
programme before it could become effective. (Where 

a region contained three or four provinces the approval 
of two legislatures would be required.) 


The governments of Manitoba and New Brunswick were 

of the view that no formal requirement should exist 
as to how many provinces must agree before Parliament 
could undertake a new general shared-cost programme. 
Rather the Constitution should impose an obligation 
upon the federal government to consult all provinces 
before initiating such programmes. 


(caat) Compensation in Non-Participating Provinces — 


It was recalled that the Constitutional Conference 
had agreed in June that there should be no fiscal 
penalty upon the people of the provinces whose 
provincial legislatures had decided against 
participating in a particular federal-provincial 
programme. 
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Three views were expressed as to how a fiscal penalty 
could be avoided.” The first’ was) thatorke people in 
such provinces themselves ought to be compensated 

in an amount which in the aggregate would equal the 

per capita federal payments to participating provinces. 
The second view was that the governments On ene 10 l= 
participating provinces ought to receive unconditional 
grants equal to the conditional grants they would 

have received had they agreed to participate in*-che 
federal-provincial programme. The third view was 

that taxes imposed by the federal government for the 
purpose of financing a particular shared-cost programme 
should not be levied in a non-participating province. 
It was agreed to defer discussion of this question 
until further aspects of the distribution of powers 

had been considered. 


seared (Ont 
(Agenda Item l1(c)) 


The Constitutional Conference agreed that the 
Continuing Committee of Officials and its Sub- 
Committees should continue with the work in progress 
on the alternative ways of handling sales taxes and 
death duties in a new or revised Constitution. 


Regional Hisparities 
(Agenda Item 2) 


The Conference reiterated the earlier agreement that 
the objective of reducing disparities across the 
country should be written into the preamble of a 
revised Constitution as a basic goal of the Canadian 
people. 


It was recognized that both levels of government had 
responsibility for the achievement of this goal. and 
that each should have appropriate powers for this 
purpose. Eight provinces and the federal government 
agreed that the federal government should have the 
power to alleviate regional disparities in relation 
to the income of individuals, inequality of economic 
development and standards of public services. British 
Columbia and Alberta advanced the view that, instead, 
a guaranteed annual income would remove disparities 
between individuals wherever they might be in Canada 
and therefore the effect would be to lessen regional 
divsnarndtese sy. 


(a) 


(b) 


(c) 
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There was some support for the inclusion of a 
substantive provision in the body of the Constitution 
which would set forth the obligation, not subject 

to judicial review, of the federal and DEOVA Cia: 
governments related to regional disparities. 


Because of the significance of the legal questions 
raised in the discussion, the Conference agreed that 
the Continuing Committee of Officials should give 
further study to the implications of placing specific 
clauses in the Constitution. 


Reports from Committees of Ministers 


(Agenda Item 3) 


The Constitutional Conference received the Progress 
Report of the Committee of Ministers on Fundamental 
Rights, and agreed that the Committee should be asked 
to proceed as quickly as possible with the programme 
of work proposed in the Report. 


The Constitutional Conference received the Progress 
Report of the Committee of Ministers on the Judiciary, 
and requested the Committee to carry out the work 
programme it had proposed in its Report. 


The Constitutional Conference received the Progress 
Report of the Committee of Ministers on Official 
Languages. It was agreed that bilateral discussions 
should proceed as quickly as possible between the 
federal government and the provinces concerning the 
federal proposal for financial and technical co- 
operation in implementing the recommendations of the 
Royal Commission on Bilingualism and Biculturalism. 
It was agreed, also, that the Sub-Committee on Official 
Languages and, if it were desired, the Committee of 
Ministers, should meet again after the bilateral 
consultations had been completed. 


Future Programme of Work 
(Agenda Item 4) 


First Ministers agreed to meet in camera in Ottawa 

on the 16th of February to discuss non-constitutional 
matters, essentially the economic situation, pollution 
and the report of the Tax Structure Committee. 
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CONSTITUTIONAL CONFERENCE 


SECOND WORKING SESSION 


SEPTEMBER 14-15, 1970 


CONCLUSIONS OF THE MEETING 


i The Constitutional Conference met in Ottawa on 
September 24th and 15th, 1970. in keapine with Ene 
conclusion at the February 1969 meeting of the 
Conference that there was a need for occasional 
informal working sessions, this meeting was held in 
private. « There! have iso far) been three publiibermeetings 
of the Constitutional Conference - in February 1968, 
February 1969 and December 1969 - and one other private 
working session in June 1969. 


Dine The agenda for the meeting was as follows: 
(ole) The Constmtrutdonal Revilew Process. 
@s Environmental Management. 
C3 Capital Market, land Financial inetitutions:. 
(4) Report from the Committee of Ministers on 


Official Languages. 


C Se Reports from the Continuing Committee of 
Of facial si 


an) Taxing Power - Sales Taxes. 
(b) Taxing Power - Death Duties. 
Cc) Regional Disparities - Constitutional 


O Pulse al Eaeon. 


(d) Paranountcy. as applied to, Publics Retirement 
Insurance. 


(6) Other Business. 
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The Constitutional Review Process 


The Conference proceeded to a detailed examination 
of the constitutional review process in the light 

of the experience and progress to date. First 
Ministers emphasized the importance of the extensive 
work already done, which makes for a better 
understanding of the varied implications of the complex 
issues raised; also it enables each First Minister 
to *have’ a tull appreciation of the views »anterests 
and concerns of the others. An indication of the 
progress made to date on individual subjects thus 
far considered in the constitutional review is, get 
out Him the “appendix (to «this statement. 


The Conference concluded that it was important for 

the federal and provincial governments to continue 

and complete the task which they had undertaken in 
1968 and to determine what changes are required to 
provide constitutional arrangements in Canada that 

are adequate for current and future needs. It was 
agreed, also, that this task should be completed as 
quickly as was practicable. It was nevertheless 
recognized that it would be unrealistic to expect 

an early completion of the task, since the thoroughness 
of the neview should not be sacrificed and, of course, 
CurBent =problems must continue to be dealt oyith in 

the normal way while the constitutional review is 
carried on. 


The First Ministers considered the nature of the 
review, and it was agreed that it must continue as 
basically, a political process, involving *comeuttations 
between governments. At the same time, an essential 
part of the review was seen to be the preparatory 

and background work carried, out by the existing 
committees of ministers, officials and consultants 

and by the. secretariat. It was recognized also that 
it was important to keep the public involved and fully 
informed of progress. 


The Conference agreed that the examination of the 
question of amending procedures should now be given 
attention. A number of First Ministers thought that 
certain urgent amendments might be required before 


348 


the full review could be completed and that it would 
be important to have an appropriate method of making 
such amendments. It was the view of some that the 
ways of amending the constitution could best be 
examined in the light of discussions concerning 
specific provisions. 


Several First Ministers stressed the importance of 
developing effective mechanisms for intergovernmental 
relations in meeting the problems faced by all 
governments today. It was agreed that this subject 
should be studied at an early date and be placed on 
the agenda of the next meeting of the Conference. 


The First Ministers agreed that to expedite the review 
process they would plan on further full meetings of 
the Constitutional Conference, with ample opportunity 
between meetings for consultations between individual 
governments. In particular it was agreed that (except 
for Saskatchewan which favoured one meeting a year): 


(a) First Ministers should plan on two meetings 
of the Conference a year, on the understanding 
that this would not prevent them from giving 
the necessary attention to pressing current 
issues which might arise. It was agreed that 
the nature of any particular meeting would be 
decided according to the circumstances, since 
both open and closed meetings were recognized 
to have value; 


(b) in addition to the meetings of the Conference 
and committees, consultations between individual 
governments would be used, as appropriate, to 
examine specific constitutional questions; 


(Ce), the Continuing Committee of Officials would 
be given more specific direction by the 
Conuterence, including, in particular, a request 
to carry out detailed investigation of the ways 
of amending the Constitution, to advance the 
examination of the subject of the intergovern- 
mental consultative process and to continue 
with the study of the distribution of powers. 


10. 


ll. 


toe 


13. 


Environmental Management 


The problem of pollution was identified as one of 

the most pressing and serious issues facing the people 
and governments of Canada today and one that will 
assume increasing dimensions in the future. The 
Constitutional Conference considered the subject of 
environmental management. 


The First Ministers explored the many dimensions of 
this subject, and concluded that effective management 
of the environment in future would involve all 

AUT ESOL CeLons In particular, it was suggested bv 
some governments that the federal government would 
have a role in respect of international matters, 
interprovincial matters, and in supporting research 
into standards and technology. They agreed that 
governments should continue to study the constitutiona 
aspects of this subject with a view to presenting 
proposals for possible constitutional changes in 
jurisdiction which would be discussed at the next 
meeting of the Conference. 


IMewirstatinisters made it clear that during these 
constitutional discussions of the problems of 
environmental management, the federal and provincial 
governments would continue to act cooperatively and 
to implement coordinated programmes of environmental 
Management under the present constitutional 
arrangements. 


The Capital Market and Financial Institutions 


The First Ministers had a preliminary discussion 
concerning the subject of the Capital Market and 
Financial Institutions and examined constitutional 
aspects or scurrency and banking, credit control, 
creat longand regulation of financial institutions , 
trading and issuing of securities. 


It was generally agreed that the chartered banks 
continue as a responsibility of the Parliament of 
Canada, British Columbia suggested and Alberta agreed 
that there be constitutional provision for the central 
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14. 


15. 


16. 


bank and a proposed intergovernmental fiscal and 
monetary council with some provincial responsibility 
for appointment of members to the Boamdlo te Dd Tec coms 
of the central bank and members of the council. 

Quebec also thought that consideration should be given 
to decentralization of the operation of the central 
bank. 


A number of provinces expressed the view [oul a 3 mn Jp ao =w a B 
banking institutions were not sensitive enough to 

the needs of various regions of Canada, and it was 
agreed that there should be discussions of ways, under 
the present Constitution, of making these institutions 
more responsive to regional needs. 


It was generally agreed that the Constitution should 
provide for concurrent federal, and provincial 
jurisdiction over yoredit. It was recognized that 

there should be more detailed study of any paramountcy, 
federal or provincial, which might be desirable in 

Chiseg te ba. 


The Conference also considered the question of 
constitutional authority over financial institutions, 
other than banks, and various possibilities for 
constitutional change were put forward for study. 

Some provinces felt that intergovernmental arrangements 
could be relied upon to ensure any necessary uniformity 
in the regulation of “institutions, It was agreed 

that the implications of alternatives for 
constitutional change should be fully explored. 


The Conference also examined possibilities for the 
allocation of powers in relation to the securities 
market. Some First Ministers were of the view that 
a greater federal presence in this field was called 
for. Some provinces expressed the view that there 
was no need for a federal presence in a field that 
was being satisfactorily administered sat the provincial 
level. A suggestion was made that a joint federal- 
provincial agency could be, established to,ensure 
uniformity in the regulation of securities. It was 
agreed, however, that the implications of 
constitutional and other alternatives should be 
examined in detail. 


The Mani sitexsomh inancemandsotile sa ties bets unas 
appropriate, as well as the Continuing Committee of 
Officials, were asked to continue’ to study in detail 


1 


Zz 


ho 
ho 


9. 


0. 


Oe 


the implications of various constitutional approaches 
to the general field of the capital market and 
financial institutions, in Preparation for A’ fulier 
discussion by the Constitutional Conference cages Tau cage: 
next meeting. 


Official Languages 


The Constitutional Conference received a Progress 
Report from the Committee of Ministers on Official 
Languages. 


The Ministers reported on their consultations 
concerning a federal-provincial programme of 
cooperation with respect to bilingualism in the field 
of education. They also reported that the Committee 
had devised a formula for federal financial assistance 
which would encourage progress in this field without 
infringing upon provincial jurisdiction in matters 

of education, and they had recommended to governments 
that this formula should be adopted for a trial period 
of 18 months. The Conference noted that this 
recommendation was accepted by all governments. 


It was agreed further that federal-provincial 
consultations on this programme should be continued 
and °be concerned, in particular, with the nature and 
financing of possible "catch-up" projects within 
Cemeainep roy inces . 


The Constitutional Conference recorded its view that, 
taking into account the formula which had heen worked 
out by the Committee of Ministers and the various 

steps which had been taken within governments in 

the past two years, there had been substantial progress 
made toward accomplishing the objectives expressed 

in the original "Consensus on Language Rights" which 
had been agreed upon by the Constitutional Conference 
at its initial meeting in February 1968. 
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The Conference complimented the Committee of Ministers 
on their work and agreed that they should continue 

to meet to review progress in the implementation of 

the new programme and to consider other recommendations 
of the Royal Commission on Bilingualism and 
Biculturalism. In particular, (the Committed cf 
Ministers was asked to turn its attention to the 
constitutional aspects of language rights. 


The Taxing Powers 


The Constitutional Conference received reports from 

the Continuing Committee of Officials and its techn cal 
sub-committees concerning sales taxes and death duties. 
These reports had been prepared in the light of the 
principles which were identified by the Conference 
during its discussion of the taxing powers in June 
YO69 and “in ”-atcordauce with the direction Leon eine 
Conference that officials should consider the 
alternative methods for the application of these 
principles to the taxation of transactions and estates. 
It was agreed that these reports would be taken into 
account at an approvriate later stage in the review. 


Reotonal HQispazwit wes 
HKEZTORAL wis pele» 


The Constitutional Conference has completed the main 
phase of its examination of the constitutional aspects 
of one of its major subject areas - regional 
disparities. THis “subpece was one sof “Che original 
list of seven main aréas (of enquiry watch were 
designated by the First Ministers at the founding 
meeting of the Constitutional Conference in February 
1968. The following conclusions were placed on record 
and are’ ready to, be dealt with when ithe drafting 
stages of the review are reached. 


"he Constitutional Conference unanimously agreed that 
itis: one off the .foremost purposes of, Ee country 

to ensure that disparities in the well-being and in 
the economic, social and cultural opportunity of 


individuals in all regions throughout Canada should 
be alleviated. 


27. 


Pts) 6 


2Ore 


30. 
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To this end, the First Ministers reaffirmed their 
agreement that the objective of reducing such 
disparities across the country should he written into 
the preamble of a revised Constitution as a basic 
goal of the Canadian people. 


The Conference agreed, further, British Columbia 
dissenting, that the Constitution should Contain. 

in addition, a statement of the moral obligation of 
both the federal and provincial governments to take 
appropriate action for the purpose of realizing this 
objective. British Columbia reiterated the view it 
had recorded in December 1969 that the best means 

of achieving the goal of alleviating regional 
disparities would be by alleviating the disparities 
among individuals. 


ihe Conference agreed, also, that in its continuing 
study of the distribution of powers, the requirements 
of this major objective would be borne in mind, so 

that both the federal and the provincial governments 
would have the constitutional powers they need to 

méet “their responsibilities “in alleviating dlenaratics. 


Paramountcy as applied to Public Retirement Insurance 


The Conference received a progress report from the 
Continuing Committee of Officials on the matter of 
paramountcy as applied to public retirement insurance. 
The First Ministers agreed that the goal to be achieved 
was that portability of the henefits of public 
retirement insurance plans would he ensured. The 
Conference therefore agreed that the Continuing 
Committee should continue to study the question of 
paramountcy, along with other alternatives for ensuring 
portability, with a view to submitting a final report 
at the next meeting of the Constitutional Conference, 


Coniclarsa: on 


The Constitutional Conference agreed that it would 
mele tera ead lane au WO Ley 6S. CIS Sa. Onn Giatan lbhebeania are. Tite 

was apreed also, that the Conference would plan to 
meet again in June of 1971, at which time they would 
accept the invitation of the Prime Minister of British 
Gollumbiva to meet in Victoria. 
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Appendix to Statement of Conclusions 


(a) 
(b) 
(c) 
(d) 


(e) 
(f£) 
(g) 


CONSTITUTIONAL REVIEW 


LIST OF SUBJECTS APPROVED IN FEBRUARY 1968 


Official Languages 
Fundamental Rights 
Distribution of Powers 


Reform of Institutions Linked with Federalisn, 
including the Senate and the Supreme Court of Canada 


Regional Disparities 
Amending Procedure and Provisional Arrangements 


Mechanisms of Federal-Provincial Relations 


DETAILED LISTING OF SUBJECTS WITH 


INDICATION OF WORK DONE TO DATE 


Subject = Stage Reached 


(a) 


(b) 


Official Languages 


Discussions at all levels; referred to Ministerial 
Committee and Sub-Committee, considerable progress 
made on non-constitutional aspects. 


Fundamental Rights 

Discussions at all levels: referred to Ministerial 
Committee and Sub-Committee, considerable progress 
made on political rights. 


(c) 


(i) 


Cid) 


Crit) 


(iv) 


(v) 


(vi) 


Cvii) 
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Distribution of Powers 


Spending Power 

Discussions by both First Ministers and the 
Continuing Committee of Officials; work at an 
advanced stage, to be reviewed later. 

Taxing Power 

Discussions by both First Ministers and the 
Continuing Committee of Officials referred to 
technical sub-committees; technical work near 
completion, subject to review later. 

Income Security and Social Services 

Major discussions by both First Ministers and 
the Continuing Committee of Officials 

External Affairs 

Some papers submitted, preliminary discussions 
early in the review. 

Economic Growth 

General discussion by the Continuing Committee 
Of Ofte tals: Euture work tort OCuSmoOnm—E maEnyetaiiae: 
components of the subject. 

Capital Markets and Financial Institutions 
Recent preliminary discussion by the Contin- 
uing Committee of Officials. 

Environmental Management 


Preliminary discussions by the Continuing 
Committee of Officials. 
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(viii) Additional subjects 
There are a large number of additional subjects 


falling under the distribution of powers which 
have not to date been examined in any detail. 


(d) Reform of Institutions Linked with Federalism 
Cis) The Jucidiary 
Referred to a Ministerial Committee; work 


generally at a preliminary stage, with 
progress on some aspects. 


CEL) The Senate 


Referred to a Ministerial Committee; work 
at preliminary stage. 


(e) Regional Disparities 


Extensive discussions by First Ministers and the 
Continuing Committee of Officials; may be considered 
to have reached an advanced stage. 


Cf) Amendment Procedure 


Examination not yet started. 


(g) Mechanisms of Federal-Provincial Relations 


Preliminary discussion by the Continuing Committee 
ar Offitetais. 


(h) 


Subject Areas not Specifically Listed in 


February 1968 


Ct") Objectives of Confederation 


Preliminary examination 


Gi General Principles to be Reflected in the 


Constitution 


Preliminary examination 


(iii) Constitution of the Central Government 


= Head of State ) Preliminary 
- Executive ) discussion by the 
- Parliament ) Continuing Committee 
- House of ) Of OFF Leda lismot 
Commons ) related propositions. 
- Senate (treated under 
Pets tleteatl tO ms mm One 
federalism) 
Civ.) Constitutions of the Provincial Governments 


Preliminary discussion by the Continuing 
Committee of Officials of related 


propositions. 
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CONSTITUTIONAL CONFERENCE 
THIRD WORKING SESSION 
FEBRUARY 8-9, 1971 


CONCLUSIONS OF THE MEETING 


PART. I 


General 


lie In accordance with the conclusions of their working 
session last September, the First “Ministers pfave 
priority to. the - questions of an amending formula and 
an early patriation of the Canadian Constitution. 
The Conference agreed that the Government of Canada 
and the provinces should proceed as quickly as nossible 
to patriate tre Constitution, Swit pan alae opniie ch elie 
amending formula applicable entirely witnin Canada, 
and with such other changes as can be agreed upon 
quickly. This approach would nermit “a substantial 
degree of progress to be made quickly, while work 
on other aspects of constitutional revision Comtimues 
The First Ministers considered that such action might 
incorporate the elements set forth in tie, fol Lowa pie 
paragraphs. However, the First Ministers reserved 
their right to further «analyze ali, the juridical and 
Geltae Ait lao shealonats c 


Paitin ka lO ne Ol Lat ennG Ons tule ut Om 


i) 


A The Constitutional Conference agreed ona procedure 
to be undertaken in Canada at a very early date in 
order to bring home the Constitution and to tGanociek 
to the people of Canada, through their elected 
representatives, the exclusive nower to amend and 
to enact constitutional provisions affecting Canada. 


This procedure woula involve: 
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a) Agreement among the governments as to changes 
and procedure, 


b) Approval of a resolution in the usual way, by 
legislatures plus the two Houses of Parliament, 
authorizing the issuance of a proclamation by 
the Governor General to contain the amendment 
formula and whatever changes are agreed upon. 


c) Recommendation that the British Parliament 
legislate to: 

3°) recognize the legal validity of the 
Canadian proclamation and its provisions; 


ia) provide that no future British law should 
have application to Canada; and 


iii) make any consequential repeal or amendment 
of British statutes affecting the Canadian 
Conisisise tt on. 


d) Issuance of the proclamation by the Governor 
General on a date to coincide with the effective 
date of the British law. 


The Amending Formula 


The Constitutional Conference has considered the 
nature of the formula which should be adopted to 
permit the Canadian Constitution to be amended whollv 
within Canada. The First Ministers agreed that the 
following formula was a feasible approach. 
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PE General Procedure 


All constitutional amendments in future, except those 
covered in II and III, would require a resolution 

of consent at the federal level plus consent of the 
legislatures of a majority of the provinces of Canada 
including: 


a) the legislature of any province now containing 
at least 25% of the population of Canada, and 
of any other province that hereafter contains 
25% of the population of Canada; and 


b) the legislatures of at least two provinces west 
of Ontario providing that the consenting 
provinces comprise 50% of the population of 
the provinces west of Ontario and the 
legislatures of at least two provinces east 
of Quebec. 


183 GA Federal and Provincial Constitutions 


Sections 91(1) and 92(1) would be repealed and replaced 
by a section giving the Parliament of Canada and the 
legislatures of the provinces power to amend their 
respective Constitutions except with Gecvardatomeme 
following matters when the general procedure set out 

in I would apply: 


a) the functions of the Queen, Governor General 
and Lieutenant Governors;3 


b) need for annual sessions; 
e) maximum period between elections; 
(The above three wouwlkdapply to the legislatures 


as well as to Parliament; the following would 
apply to.Parliament only.) 
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d) principle of proportionate and minimum 
representation of members of Parliament from 
the provinces in the House of Commons; 


e) the number and residence qualification of 
Senators representing each province, and the 
powers Gf the Senate. 


IIl. Amendments of Concern to Canada plus One or 
More but not All Provinces 


Such changes would reauire a resolution of consent 
at the federal level plus the consent of the 
legislatures of the provinces concerned. 


Fundamental Rights 


Lea wasmacneed to entrench an the GonstLeut vom wteime 
PoOlLowine basic poritical riehts: 


a) universal suffrage and free democratic elections 
at least every five years; : 


b) freedom of thought, conscience and religion; 
€) freedom of opinion and expression; and 
d) freedom of peaceful assembly and association. 


The exercise of these freedoms may be subject only 

to such limitations as are prescribed by law and as 

are reasonably justifiable in a democratic society 

in; the interests of national security, publica saréety, 
health or morals or the fundamental rights and freedoms 
of others. 
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Language Rights 


It was agreed that English and French should be 
declared the official languages of Canada, with the 
following provisions that would have equal application 
in all parts of Canada and to both languages: 


a) 


b) 


c) 


Any person may use English or French: 


a2) in the debates of Parliament and, with 
reservations expressed by some provinces, 
in the legislatures; 


Li in any pleading or process in federal 
COWES, 


P31) in communication with the federal 
administration. 


Federal statutes and instruments shall be in 
both languages. 


The individual shall have the right to have 
English or French as his main language of 
instruction in publicly supported schools in 
areas where the language of instruction of his 
choice is chosen by a sufficient number of 
persons to justify the provision of the necessary 
PAC LT tases’. It was recognized that some further 
consideration will have to be given by various 
governments in order to determine appropriate 
administrative arrangements to implement the 
provision, what constitutes a "sufficient 
number", and what should be the pnercentage of 
instruction in the main language. Quebec lodged 
a general réservation with respect to this sub-= 
paragraph pending an examination of all its 
implications. 
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d) Parliament or a legislature may accord further 
recognition to the two languages. 


Supreme Cownt 


It was agreed that the existence and the independence 
of the Supreme Court of Canada should be entrenched 
im’ the: Constitution,: which, should also provide for 
Les _bascie structure. Its jurisdiction would continue 
tLombesthatvofteaycourtvof final appaaleftor the country. 
It was also agreed that while the Federal Government 
should retain the power of appointment to the Goumite, 
the Constitution should recognize the importance of 
provincial participation in the process of selection 
of suitable candidates for appointment. lt was also 
concluded that study should be given to the means 

of assuring the availability on the Court of civil 
law judges to hear civil law appeals. It was agreed, 
in addition, that there should be discussion of the 
jurisdiction of the Supreme Court -to' hear appeals 

fi? Makters of strictly provineial Law, 


Regional Disparities 


Recalling their conclusion on the subject of repional 
disparities at the working session in September, the 
Pirst Ministers aereed that the Constitution saowld 
include a recognition of the importance of equality 
Oat Cypj@iciewuasliey, okene BIL Gztqanclal snes - It was therefore 
concluded that the reduction of regional disparities 
should be referred to both in a new preamble and in 
Ver ebio.d veeols ate ey Gomis! t Inti Gaeomr. 
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oS The preamble should state that one objective 
of Confederation is the social, economic, and 
cultural development, and the general welfare 
and equality of opportunity for all citizens 
in whatever region they may live; 


b) In the body of the Constitution there should 
be a statement of obligation on all govern- 
ments, federal and provincial. 


i) to promote equality of opportunity and 
well-beit ne forall andividuats;, 


ha) to ensure, as nearly as possible, that 
essential public services of reasonable 
quality will be available to individual 
ChotateZzie@ ise, 


LH!) to promote economic development which 
will reduce disparities in the social 
and economic opportunities of individual 
Canadians in whatever region they may 
LEVECs 


This obligation ‘would not ve enforceable hy 
the Courts and would not have the effect of 
altering the distribution of legislative powers. 


Mechanisms of Federal-Provincial Relations 


It was agreed that the revised Constitution should 
contain a provision, probably in the preamble, 
recognizing the important role of intergovernmental 
consultation and cooperation in the effective working 
of Canadian federalism. Also, in order to provide 
for the basic mechanisms of federal-provincial 
consultation, there should be a specific provision 
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that the Government of Canada shall at least once 

a year consult with provincial governments about the 
desirability of holding a Conference of First 
Ministers. 


Modernization of the Constitution 
pe ae OS CE OAS CVE WEL On 


Finally, the First Ministers agreed that work will 

be undertaken between now and the next meeting of 

the Constitutional Conference in June to propose 
specific alterations in the Constitution such as a 

new preamble and the deletion of spent and irrelevant 
provisions. Specific proposals in this respect will 
be brought forward for consideration by the Conference 
in June, 


Next Step 


It was recognized that the next steps would include 
further bilateral discussions leading up to the next 
meeting Of First Ministers,.and dn addition, a6 
fequired, the on-going coordinatine work of the 
Continuing Committee of Officials. 
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PARTe IL 


Social) Policy 


The Conference heard the views of the Government of 
Quebec on social policy in general and income security 
in particular. Quebec emphasized a broad conception 
of social policy and the importance of Eitting* income 
security measures into a global integrated policy 

with the objective of meeting effectively the problem 
of poverty. The Conference expressed its sympathy 

for this basic social objective. Quebec emphasized 
the fact that the existing distribution of legislative 
powers cannot be maintained if it impedes the 
realization of that objective. Tn addition, "Quebec 
considers that the question of social COLL Ove aoe a 
fundamental ‘element’ of “the consti tuetonal revision 

as a whole, 


The federal government, for its part, expressed its 
desire to coordinate its income security measures 

with the social policies of the provinces, in order 
that each provincial government as well as the federal 
government may best realize its social objectives. 
There is and should continue to be room for different 
social policies in different provinces. 


in’ resard, ito tne Ouebec proposals in narticular, the 
federal government noted that what was suggested in 
regard to family allowances was very sinilar to jfhe 
proposed federal Family Income GSecdrity Plan. “The 
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Quebec statement also indicated that the Old Age 
Security Pension and Guaranteed Income Supplement 
WOU Cent neo Lestp las. Similar improvements in 
the Quebec and Canada Pension Plans have also been 
proposed. 


Already decisions have been made to modify certain 
features of the proposals for amending the Unemployment 
Insurance Act on the basis of the information and 
arguments advanced by Quebec “Ministers. Only in the 
case of the General Social Allowance Plan does there 
appear to be the necessity for further time and’ study 
to ascertain what is practicable during the near 
future. 


The Conference was informed that bilateral discussions 
had already been planned between provincial and federal 
DANstiersS sand Obticasalish ion stelle sie emat tems) sounds atelier 
possible constitutional implications, and a further 
meeting of the Ministers of Welfare on income security 
was scheduled several months from now. The First 
iMimustensi asked “that this’ work be vaccelerated) and 

tiiat ‘the Ministers of Welfare report to the meeting 
OLebhen Hirst Minwsterns, Ine wJumers 


Canad@anl interprovincial Marketing 


Reference was made to current problems being 
encountered in connection with interprovincial 
marketing of certain agricultural products. The view 
was expressed that the problem had still not been 
solved, since the last discussion in September, and 
some provinces suggested that the Federal Government 
should exercise existing constitutional powers 


368 


to deal with the matter. A further suggestion by 

some provinces was that provincial marketing boards 
should retract certain regulations that affect the 
freedom of movement of goods, but another view was 
that this could not be done unless other action were 
taken to replace such regulations and avoid harm to 
local agricultural industries. lita Gelsiaiicy Gilehemo Keren eakeygr 

it was suggested that the Farm Products Marketing 
Agencies Bill, now before Parliament, could facilitate 
a satisfactory resolution of the problem. 


It was also observed that the question of inter- 
provincial trade was a fundamental constitutional 
question which should be examined at a later meeting 
of the Conference. 


Environmental Management - Pollution 


The Constitutional Conference examined proposals for 
constitutional changes in jurisdiction related to 
the control. of pollution, 


In particular, the First Ministers considered a tederval 
proposal that there should be a new concurrent power 
for Parliament andicthemprovincial, desaolatunes sto 

make, Laws in relation to thexncontrol, scl pollution 

Oe isle Gbeksl Wwyeheeicy Under this. proposal, if, there: were 
a conflict between a federal law made under this power 
and a provincial law made under it, the federal law 
would prevail when it applies to control pollution 
which ‘has, or if permitted would have, significant 
international or interproyincial -cf Gec.te.., abit iinszother 
circumstances the provincial law would prevail over 
the federal law. 


10. 
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Some First Ministers expressed interest in this 
proposal. Another view, however, was that new 
provisions could better be considered after there 

has been more experience in dealing with pollution; 

in the meantime, it would be preferable to rely on 
improved arrangements for coordination and cooperation 
between governments based upon existing constitutional 
provisions. A further view was that areas of exclusive 
federal and provincial jurisdiction would be preferable 
to the general concurrency which has been proposed. 


It was agreed that the implications of various 
constitutional approaches should be given further 
Study. 


Other Business 


The Conference received a report from the Continuing 
Committee of Officials on Paramountcy as Applied to 
Public Retirement Insurance, and accepted the 
recommendations regarding additional study. 


Next Meeting 


The Constitutional Conference confirmed that it would 
meet next on June’ 14—16 an Victoria, and ‘that “the 
meeting would be public, at least in part. 


aTO 


PART.,Lb1 


NON=-CONSTITUTIONAL MATTERS 


Unemployment 


The First Ministers discussed the unemployment 
situation across Canada, and expressed their concern 
for the problems being encountered by many Canadians 
this winter. Several First Ministers urged the 
Government of Canada to take additional action to 
alleviate the problem, 


The Minister of Finance of Canada outlined the policies 
of the Government of Canada to combat unemployment, 

and stated thatepresent..indicatoresypgintytopaucr easing 
economic growth and declining unemployment as the 

year progresses. lie stressed that over-reaction would 
aggravate the problem by causing a resurgence of the 
int lactionary Spiral. 


It was generally agreed that the federal and provincial 
governments should consult together concerning any 
possible additional steps which might be taken to 
alleviate (the present, situation: 
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CONSTITUTIONAL CONFERENCE 


VICTORIA 


JUNE 14-16, 1971 


CONCLUSIONS OF THE MEETING 


The 7th meeting of the Constitutional Conference was 
held in Victoria on June 14-16, 1971, on the occasion 
of the 100th anniversary of the entry of British 
Columbia into Confederation. 


The Conference discussions dealt with constitutional 
provisions as set forth in a Charter which is based 

on the consensus arrived at in the Working Session 

of the Constitutional Conference in February 197]. 
While that consensus was the starting point, the 
negotiations at the Victoria Conference have been 
extensive and far-reaching. The First Ministers have 
agreed that the texts as drafted are of such importance 
that they should be reported to all governments for 
consideration. If the Charter, which is to be treated 
as a whole, is accepted, and this acceptance is 
communicated to the Secretary of the Constitutional 
Conference by Monday, June 28th, 1971, governments 
will recommend the Charter to their Legislative 
Assemblies and, in the case of the federal government, 
to both Houses of Parliament. 


The acceptance of the Charter by both Houses of 
Parliament and by the Legislative Assemblies would 
enable the necessary action to be taken to patriate 
the Canadian Constitution, so that the power to amend 
and to enact constitutional provisions will rest 
exclusively with the Canadian people. 


if 


The proposed Charter also contains the terms of a 
formula for amending the Constitution entirely within 
Canada, and a number of other provisions to be 
incorporated into the Constitution at the time of 
patriation. These provisions are concerned with 
certain basic political and language rights, regional 
disparities, the Supreme Court of Canada, federal- 
provincial consultation, and the repeal of reservation 
and disallowance. In addition, a number of steps 
would be taken to bring the language of the 
Constitution up to date, including the renaming of 
certain enactments, and the deletion of spent and 
irrelevant provisions. 


The Constitutional Conference also discussed the 
subject of social policy. It agreed to include in 

the proposed Charter an amendment to Section 94A of 

the B.N.A. Act by adding to its provisions family, 
youth and occupational training allowances. In 
addition, a new sub-section is to be added requiring 
consultation by the Government of Canada with provinces 
on any proposed legislation in relation to a matter 
covered by the revised section. 


An early meeting of First Ministers will be held to 
discuss all aspects of federal-provincial fiscal 
arrangements, including tax reform, shared-cost 
programs, equalization and tax sharing. 


First Ministers expressed their appreciation to the 
Prime Minister of British Columbia for his hospitality 
in receiving the Conference in Victoria in his 
province's centennial year. 
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CANADIAN CONSTITUTIONAL 


CHARTER 
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PART I 


POLITICAL RIGHTS 


ATC se) 1 It is hereby recognized and declared that in 
Canada every person has the following fundamental 
freedoms: 


freedom of thought, conscience 

and religion, 

freedom of opinion and expression, 
and 

freedom of peaceful assembly and of 
association; 


and all laws shall be construed and applied so as not to 
abrogate or abridge any such freedom. 


Art. 2. No law of the Parliament of Canada or _ the 
Legislatures of the Provinces shall abrogate or abridge 
any of the fundamental freedoms herein recognized and 
declared. 


Art. 3. Nothing in this Part shall be construed as 
preventing such limitations on the exercise of the 
fundamental freedoms as are reasonably justifiable in a 
democratic society in the interests of public safety, 
order, health or morals, of national security, or of the 
rights and freedoms of others, whether imposed by the 
Parliament of Canada or the Legislature of a Province, 
within the limits of their respective legislative powers, 
or by the construction or application of any law. 


Art. 4. The principles of universal suffrage and _ free 
democratic elections to the House of Commons and to the 
Legislative Assembly of each Province are hereby 
proclaimed to be fundamental principles of the 
Constitution. 

Art. 5. No citizen shall, by reason of race, ethnic or 


national origin, colour, religion or sex, be denied the 
right to vote in an election of members to the House of 
Commons or the Legislative Assembly of a Province, or be 
disqualified from membership therein. 


Art. 6. Every House of Commons shall continue for five 
years from the day of the return of the writs for choosing 
the House and no longer, subject to being sooner dissolved 


nee 


by the Governor General, except that in time of real or 
apprehended war, invasion or insurrection, a House of 
Commons may be continued by the Parliament of Canada if 
the continuation is not opposed by the votes of more than 
one third of the members of the House. 


ALE. 76 Every Provincial Legislative Assembly shall 
continue for five years from the day of the return of the 
writs for the choosing of the Legislative Assembly, and no 
longer, subject to being sooner dissolved by the 
Lieutenant-Governor, except that when the Government of 
Canada declares that a state of real or apprehended war, 
invasion or insurrection exists, a Provincial Legislative 
Assembly may be continued if the continuation is not 
opposed by the votes of more than one third of the members 
of the Legislative Assembly. 


Art. 8. There shall be a session of the Parliament of 
Canada and of the Legislature of each Province at least 
once in every year, so that twelve months. shall not 
intervene between the last sitting of the Parliament or 
Legislature in one session and its first sitting in the 
next session. 


ALTESE OS Nothing in this Part shall be deemed to confer 
any legislative power on the Parliament of Canada or the 
Legislature of any Province. 
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PART IT 


LANGUAGE RIGHTS 


Art. 10. English and French are the official languages 
of Canada having the status and protection set forth in 
this Part. 


Art. ll. A person has the right to use English and 
French in the debates of the Parliament of Canada and of 
the Legislatures of Ontario, Quebec, Nova Scotia, New 
Brunswick, Manitoba, Prince Edward Island and 
Newfoundland. 


Artyl2, The statutes and the records and journals of 
the Parliament of Canada shall be printed and published in 
English and French; and _ both versions of such statutes 
shall be authoritative. 


Art. 13. The statutes of each Province shall be printed 
and published in English and French, and where the 
Government of a Province prints and publishes its statutes 
in one only of the official languages, the Government of 
Canada shall print and publish them in the other official | 
language; the English and French versions of the statutes 
of the Provinces of Quebec, New Brunswick and Newfoundland 
shall be authoritative. 


Art. 14. A person has the right to use English and 
French in giving evidence before, or in any pleading or 
process in the Supreme Court of Canada, any courts 
established by the Parliament of Canada or any court of 
the Provinces of Quebec, New Brunswick and Newfoundland, 
and to require that all documents and judgments issuing 
from such courts be in English or French, and when 
necessary a person is entitled to the services of an 
interpreter before the courts of the other Provinces. 


Art. 15. An individual has the right to the use of the 
official language of his choice in communications between 
him and the head or central office of every department and 
agency of the Government of Canada and of the Governments 
of the Provinces of Ontario, Quebec, New Brunswick, Prince 
Edward Island and Newfoundland. 


AGES LG. A Provincial Legislative Assembly may, by 
resolution, declare that any part of Articles 13, 14, and 
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15 that do not expressly apply to that Province’ shall 
apply to the Legislative Assembly, and _ to any of the 
provincial courts and offices of the provincial 
departments and agencies according to the terms of the 
resolution, and thereafter such parts shall apply to’ the 


Legislative Assembly, courts and offices specified 
according to the terms of the resolution; and any right 
conferred under this Article may be abrogated or 
diminished only in accordance with the procedure 
prescribed in Article 50, 


ALC gels. A person has the right to the use of the 
official language of his choice in communications between 
him and every principal office of the departments’ and 
agencies of the Government of Canada that are located in 
an area where a substantial proportion of the population 
has the official language of his choice as its mother 
tongue, but the Parliament of Canada may define the limits 
of such areas and what constitutes a substantial 
proportion of the population for the purposes of this 
Article. 


Art. 18. In addition to the rights provided by this 
Part, the Parliament of Canada and the Legislatures of the 
Provinces may, within their respective legislative 
jurisdictions, provide for more extensive use of English 
and French. 


y Ne arc bs 1s Nothing in this Part shall be construed as 
derogating from or diminishing any legal or customary 
right or privilege acquired or enjoyed either before or 
after the coming into force of this Part with respect to 
any language that is not English or French. 
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PART III 


PROVINCES AND TERRITORIES 


Art. 20. Until modified under the authority of the 
Constitution of Canada, Canada consists of ten Provinces, 
named Ontario, Quebec, Nova _ Scotia, New Brunswick, 
Manitoba, British Columbia, Prince Edward Island, 
Saskatchewan, Alberta and Newfoundland, two Territories, 
named the Northwest Territories and the Yukon Territory, 
and such other territory as may at any time form part of 
Canada. 


Arts Gols There shall be a Legislature for each Province . 
consisting of a Lieutenant-Governor and a Legislative 
Assembly. 
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PART IV 


SUPREME COURT OF CANADA 


Ate ie 6 There shall be a general court of appeal for 
Canada to be known as the Supreme Court of Canada. 


ALL. a2 3\5 The Supreme Court of Canada shall consist of a 
chief justice to be called the Chief Justice of Canada, 
and eight other judges, who shall, Subject to. this, Part. 
be appointed by the Governor General in Council by letters 
patent under the Great Seal of Canada. 


Art. 24, Any person may be appointed a judge of the 
Supreme Court of Canada who, after having been admitted to 
the Bar of any Province, has, for a total period of at 
least ten years, been a judge of any court in Canada or a 
barrister or advocate at the Bar of any Province. 


Art. 25. At least three of the judges of the Supreme 
Court of Canada shall be appointed from among persons who, 
after having been admitted to the Bar of the Province of 
Quebec, have, for a total period of at least ten years, 
been judges of any court of that Province or of a court 
established by the Parliament of Canada or barristers or 
advocates at that Bar. 


BU 6 a 20's Where a vacancy arises in the Supreme Court of 
Canada and the Attorney General of Canada is considering 
a person for appointment to fill the vacancy, he_ shall 
inform the Attorney General of the appropriate Province. 


Art. 27. When an appointment is one falling within 
Article 25 or the Attorney General of Canada _ has 
determined that the appointment shall be made from among 
persons who have been admitted to the Bar of a specific 
Province, he shall make all reasonable efforts to reach 
agreement with the Attorney General of the appropriate 
Province, before a person is appointed to the Court. 


AE Gee Ole No person shall be appointed to the Supreme 
Court of Canada unless the Attorney General of Canada and 
the Attorney General of the appropriate Province agree to 
the appointment, or such person has been recommended for 
appointment to the Court by a nominating council described 
in Article 30, or has been selected by the Attorney 
General of Canada under Article 30. 


98453—26 
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Art. 29. Where after the lapse of ninety days from the 
day a vacancy arises in the Supreme Court of Canada, the 
Attorney General of Canada and the Attorney General of a 
Province have not reached agreement on a person to be 
appointed to fill the vacancy, the Attorney General of 
Canada may inform the Attorney General of the appropriate 
Province in writing that he proposes to convene a 
nominating council to recommend an appointment. 


Art. 30. Within thirty days of the day when the Attorney 
General of Canada has written the Attorney General of the 
Province that he proposes to convene a nominating council, 
the Attorney General of the Province may inform the 
Attorney General of Canada in writing that he selects 
either of the following types of nominating councils: 


(1) a nominating council consisting of the 
following members: the Attorney General of 
Canada or his nominee and the Attorneys General 
of the Provinces or their nominees; 


(2) a nominating council consisting of the 
following members: the Attorney General of 
Canada or his nominee, the Attorney General of 
the appropriate Province or his nominee and a 
Chairman to be selected by the two Attorneys 
General, and if within six months from the 
expiration of the thirty days they cannot agree 
on a Chairman, then the Chief Justice of the 
appropriate Province or if he is unable to act, 
the next senior judge of his court, shall name 
a Chairman; 


and if the Attorney General of the Province fails to make 
a selection within the thirty days above referred to, the 
Attorney General of Canada may select the person to be 
appointed. 


Arts 3, When a nominating council has been created, the 
Attorney General of Canada shall submit the names of not 
less than three qualified persons to it about whom he has 
sought the agreement of the Attorney General of the 
appropriate Province to the appointment, and_ the 
nominating council shall recommend therefrom a person for 
appointment to the Supreme Court of Canada; a majority of 
the members of a council constitutes a quorum, and a 
recommendation of a majority of the members at a meeting 
constitutes a recommendation of the council. 
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7M of es WA For the purpose ~ of Articles 26 to x ja! 
"appropriate Province" means, in the case of a person 
being considered for appointment to the Supreme Court of 
Canada in compliance with Article 25, the Province of 
Quebec, and in the case of any other person being. so 
considered, the Province to the Bar of which such person 
was admitted, and if a person was admitted to che’ Y "har "ot 
more than one Province, the Province with the Bar of which 
the person has, in the opinion of the Attorney General of 
Canada, the closest connection. 


Ari RAS 36 Articles 2% to 32 do not apply to the 
appointment of the Chief Justice of Canada when such 
appointment is made from among the judges of the Supreme 
Court of Canada. 


Art. 34. The judges of the Supreme Court of Canada hold 
office during good behaviour until attaining the age of 
seventy years, but are removable by the Governor General 
on address of the Senate and House of Commons. 


Ets) 735.5 The Supreme Court of Canada has jurisdiction to 
hear and determine appeals on any constitutional question 
from any judgment of any court in Canada and from any 
decision on any constitutional question by any such court 
in determining any question referred to it, but except as 
regards appeals from the highest court of final resort in 
a Province, the Supreme Court of Canada may prescribe such 
exceptions and conditions to the exercise of such 
jurisdiction as may be authorized by the Parliament of 
Canada. 


AY. 36... Subject to this Part, the Supreme Court of 
Canada shall have such further appellate jurisdiction as 
the Parliament of Canada may prescribe. 


1 Np sh eee WY The Parliament of Canada may make laws 
conferring original jurisdiction on the Supreme Court of 
Canada in respect of such matters in relation of the laws 
of Canada as may be prescribed by the Parliament of 
Canada, and authorizing the reference of questions of law 
or fact to the Court and requiring the Court to hear and 
determine the questions. 


AVEC 30s Subject to this Part, the judgment of the 
Supreme Court of Canada in all cases is final and 
conclusive. 
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Art. 39. Where a case before the Supreme Court of Canada 
involves questions of law relating to the civil law of the 
Province of Quebec, and involves no other question of law, 
it shall be heard by a panel of five judges, or with the 
consent of the parties, four judges, at least three of 
whom have the qualifications described in Article 25, and 
if for any reason three judges of the Court who have such 
qualifications are not available, the Court may name such 
ad hoc judges as may be necessary to hear the case from 
among the judges who have such qualifications serving on 
a superior court of record established by the law of 
Canada or of a superior court of appeal of the Province of 
Quebec. 


Art. 40. Nothing in this Part shall be construed as 
restricting the power existing at the commencement of this 
Charter of a Provincial Legislature to provide for or 
limit appeals pursuant to its power to legislate in 
relation to the administration of justice in the Province. 


Art. 41. The salaries, allowances and pensions of the 
judges of the Supreme Court of Canada shall be fixed and 
provided by the Parliament of Canada. . 


Art. 42. Subject to this Part, the Parliament of Canada 
may make laws to provide for the organization and 
maintenance of the Supreme Court of Canada, including the 
establishment of a quorum for particular purposes. 


PART 'V, 


COURTS OF CANADA 


Art. 43. The Parliament of Canada may, notwithstanding 
anything in the Constitution of Canada, from time to time 
provide for the constitution, maintenance, and 
organization of courts’ for the better administration of 
the laws of Canada, but no court established pursuant’ to 
this Article shall derogate from the jurisdiction of the 


Supreme Court of Canada as a general court of appeal for 
Canada. 
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PART VI 


REVISED SECTION 94A 


Art. 44. The Parliament of Canada may make laws in 
relation to old age pensions and supplementary benefits 
including survivors’ and disability benefits irrespective 
of age, and in relation to family, youth, and occupational 
training allowances, but no such _ law shall affect the 
operation of any law present or future of a Provincial 
Legislature in relation to any such matter. 


Art. 45. The Government of Canada shall not introduce a 
bill in the House of Commons’ in relation to a matter 
described in Article 44 unless it has, at least ninety 
days before such introduction, advised the Government of 
each Province of the substance of the proposed legislation 
and requested its views thereon. 
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PART VII 


REGIONAL DISPARITIES 


Art. 46. The Parliament and Government of Canada and the 
Legislatures and Governments of the Provinces are 
committed to: 


(2) the promotion of equality of opportunity and 
well being for all individuals in Canada; 


(29 the assurance, as nearly as possible, that 
essential public services of reasonable quality 
are available to all individuals in Canada; and 


(3) the promotion of economic development to reduce 
disparities in the social and economic 
Opportunities for all individuals in Canada 
wherever they may live. 


Art. 47. The provisions of this Part shall not have the 
effect of altering the distribution of powers and shall 
not compel the Parliament of Canada or Legislatures of the 
Provinces to exercise their legislative powers. 
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PART) VIIE 


FEDERAL-PROVINCIAL CONSULTATION 


Art. 48. A Conference composed of the Prime Minister of 
Canada and the First Ministers of the Provinces shall be 
called by the Prime Minister of Canada at least once a 
year unless, in any year, a majority of those composing 
the Conference decide that it shall not be held. 
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PART: “rx 


AMENDMENTS TO THE CONSTITUTION 


Art. 49. Amendments to the Constitution of Canada _ may 
from time to time be made by proclamation issued by the 
Governor General under the Great Seal of Canada when so 
authorized by resolutions of the Senate and House of 
Commons and of the Legislative Assemblies of at least a 
majority of the Provinces that includes 


(1) every Province that at any time before the 
issue of such proclamation had, according to 
any previous general census, a population of at 
least twenty-five per cent of the population 
ortCGanada: 


(2) at least two of the Atlantic Provinces; 


(3) at least two of the Western Provinces’ that 
have, according to the then latest general 
census, combined populations of at least fifty 
per cent of the population of all the Western 
Provinces. 


Art.7850. Amendments to the Constitution of Canada in 
relation to any provision that applies to one or more, but 
not all, of the Provinces may from time to time be made by 
proclamation issued by the Governor General under the 
Great Seal of Canada when so authorized by resolutions of 
the Senate and House of Commons and of the Legislative 
Assembly of each Province to which an amendment applies. 


Art. 51. An amendment may be made by proclamation under 
Article 49 or 50 without a resolution of the Senate 
authorizing the issue of the proclamation if within ninety 
days of the passage of a resolution by the House of 
Commons authorizing its issue the Senate has not passed 
such a resolution and at any time after the expiration of 
the ninety days the House of Commons again passes the 
resolution, but any period when Parliament is prorogued or 
‘dissolved shall not be counted in computing the ninety 
days. 
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Art. 52. The following rules apply to the procedures for 
amendment described in Articles 49 and 50: 


(1) either of these procedures may be initiated by 
the Senate or the House of Commons or the 
Legislative Assembly of a Province; 


(2) a resolution made for the purposes of this Part 
may be revoked at any time before the issue of 
a proclamation authorized by it. 


Art. 53. The Parliament of Canada may exclusively make 
laws from time to time amending the Constitution of 
Canada, in relation to the executive Government of Canada 
and the Senate and House of Commons. 


Art. 54. In each Province the Legislature may 
exclusively make laws in relation to the amendment from 
time to time of the Constitution of the Province. 


Att. 553 Notwithstanding Articles 53 and 54, the 
following matters may be amended only in accordance with 
the procedure in Article 49: 


(1) the office of the Queen, of the Governor 
General and of the Lieutenant-Governor; 


(2) the requirements of the Constitution of Canada 
respecting yearly sessions of the Parliament of 
Canada and the Legislatures; 


(3) the maximum period fixed by the Constitution of 
Canada for the duration of the House of Commons 
and the Legislative Assemblies; 


(4) the powers of the Senate; 


(5) the number of members by which a Province is 
entitled to be represented in the Senate, and 
the residence qualifications of Senators; 


(6) the right of a Province to a number of members 
in the House of Commons’ not’ less than the 
number of Senators representing the Province; 


af 


(7) the principles of proportionate representation 
of the Provinces in the House of Commons 
prescribed by the Constitution of Canada; and 


(8) except as provided in Article 16'; the 
requirements of this Charter respecting the use 
of the English or French language. 


ALt. 756.5 The procedure prescribed in Article 49 may not 
be used to make an amendment’ when there is another 
provision for making such amendment in the Constitution of 
Canada, but that procedure may nonetheless be used to 
amend any provision for amending the Constitution, 
including this Article, or in making a general 
consolidation and revision of the Constitution. 


ALG. 37 In this Part, "Atlantic Provinces" means the 
Provinces of Nova Scotia, New Brunswick, Prince Edward 
Island and Newfoundland, and "Western Provinces" means the 
Provinces of Manitoba, British Columbia, Saskatchewan and 
Alberta. 
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PART X 


MODERNIZATION OF THE CONSTITUTION 


Art. 36% The provisions of this Charter have the force 
of law in Canada notwithstanding any law in force on the 
day of its coming into force. 


AT Cram es The enactments set out in the first column of 
the Schedule, hereby repealed to the extent indicated in 
the second column thereof, shall continue as law in Canada 
under the names set forth in the third column thereof and 
as such shall, together with this Charter, collectively be 
known as the Constitution of Canada, and amendments 
thereto shall henceforth be made only according to _ the 
authority contained therein. 


Art. 60. Every enactment that refers to an enactment set 
out in the Schedule by the name in the first column 
thereof is hereby amended by substituting for that name 
the name in the third column thereof. . 


Art. 61. The Court existing on the day of the coming 
into force of this Charter under the name of the Supreme 
Court of Canada shall continue as the Supreme Court of 
Canada, and the judges thereof shall continue im office vas 
though appointed under Part IV except that they shall hold 
office during good behaviour until attaining the age of 
seventy-five years, and until otherwise provided pursuant 
to the provisions of that Part, all laws pertaining to the 
Court in force on that day shall continue, subject to the 
provisions of this Charter. 


This Schedule is NOT 
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final, 


subject to confirmation 


Enactments 


SCHEDULE 


Extent of Repeal New Name 


-__— SSeS 


British North 
America Act, 1867, 
20S SL VAC.) Cee 
GUAR Gag 


An Act to amend and 
continue the Act 32 
and 33 Victoria 
chapter 3; and to 
establish and provide 
for the Government of 
the Province of 
Manitoba, 1870, 33 
Victe,peeeo (Can.). 


Order of Her Majesty 
in Council admitting 
British Columbia 

into the Union, dated 
the 16th day of May 
1871. 


Long title; preamble; the heading Constitution 
immediately preceding section l; ACt.  LoGss 
sections 1, 5, the words between 
brackets in section 12; sections 
Lo 2050 31s OO, las 850 ere 
words "and to Her Majesty's 
Instructions" and the words "or 
that he reserves the Bill for the 
Signification of the Queen's 
Pleasure" in section 55; sections 
56, 57, 63; the words between 
brackets in section 65; sections 
OSs LUsal ioe! 2 edo sesh. ao} Os 
hi orl Soa 95 t80458350845.,465, 86% 
the words "the Disallowance of 
Acts, and the Signification of 
Pleasure on Bills reserved" and 
the words "of the Governor General 
for the Queen and for a Secretary 
of State, of One Year for Two 
Years, and of the Province for 
Canada" in section 90; head (1) 

of section 91; head (1) of section 
923 946A 3" sections 101..103 >. 194.. 
LOS el OL Oy cosdsl Sree) 2 eke eel 2 
the words between brackets in 
section 129; sections 130, 134, 141, 
142; the heading immediately pre- 
ceding section 146; sections 146, 
147; the First Schedule; the 
Second Schedule. 


Long title; Enacting clause; Manitoba Act, 
Secti0nS594509, LOSed1.o22% (1350 1455157 0, 
geese EF ee afi bt Somes Re eae 0 Jee A 


The whole except terms 4, 9, 10, British 
13, 14°. in the Schedule. Columbia Terms 
of Union. 
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Enactments 


British North 


Extent of Repeal New Name 
a eat Es ESSE 
Long title; preamble, enacting Constitution 

clause; sections l, 6. ACG, Lorie 


America Act, 18/71, 
S§=35 Victs, ce 20 
(U.K.)\, and all-acts 
enacted under 
section 3 thereof. 


Order of Her Majesty 
in Council admitting 
Prince Edward Island 
into the Union, 
dated the 26th day 
of June, 1873. 


The whole, except the conditions in Prince Edward 
the Schedule relating to the Island 
provision of steam service and Terms of Union. 
telegraphic communication between 

the Island and the mainland, the 

condition respecting the constitu- 

tion of the executive authority 

and the Legislature of the Province, 

and the condition applying the 

British North America Act, 1867 

to the Province. 


Parliament of Long title; preamble, enacting Parliament of 
Canada Act, 1875, clause. Canada Act, 
38-39 Vict., By As 

Ce 38 «(U.K s 

Order of Her Majesty The whole, except the last Adjacent 

in Council admitting paragraph. Territories 
all British posses- Order. 


sions and 
Territories in North 
America and islands 


adjacent thereto into 


the Union, dated the 
3lst day of July, 
1880. 


British North 
America Act, 1886, 
49-50 Vict., ce. 35 
CUR ei 


Canada (Ontario 
Boundary) Act, 
1889, 52-53 
Vict, «Csi 
Cia ks) 


Long title; section 3. Constitution 
Act, 1886. 

Long title; preamble; enacting Canada (Ontari 

clause. Boundary) Act, 
1889. 
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Enactments Extent of Repeal New Name 


Canadian Speaker Long title; preamble, enacting 
(Appointment of clause, section 2. 

Deputy) Act, 1895, 

Session 2, 59 Vict., 


Canadian Speaker 
(Appointment of 
Deputy) Act, 
1895. 


Cy "CUT K 04 


Alberta Act, 1905, 
4-5 Edw. VII, c. 3 
(Cans). 


Saskatchewan Act, 
1905, 4-5 Edw. VII, 
Ce 42 (Can. ). 


British North 
America Act, 1907, 
VebGWe Vidz c, 11 
(Unk) s 


British North 
America Act, 1915, 
5-6 Geo. V, c. 45 
Gh ey Ss 


British North 
America Act, 1930, 
20-21 Geo. V, c. 26 
CU Ks ).4 


Statute of West- 
minster, 1931, 22 


G60. Vi, 0c. 4 (U.K. ). 


in so far as it 
applies to Canada. 


British North 
America Act, 1940, 
3-4 Geo. VI, ce. 36 
OU. Ke!) « 


British North 
America Act, 1943, 
7 Geo. VI, c. 30 
Se ae 


British North 
America Act, 1946, 
LO, Geo. VI, c. 63 
leks) 


Long title; enacting clause, 


sections: 445557657 7.7 2 Ma ate 15 


16(2), 18, 19, 20, Schedule. 


Long title; enacting clause; 


Sections (4.5556, 7, 2137504. 
15, 16(2), 18, 19, 20, Schedule. 


Long title; preamble, enacting 
clause, section 2, Schedule. 


Long title; enacting clause, 
section 3, 


Long title; fourth paragraph of 
preamble, enacting clause, 
section 3. 


Long title; the words "and 


Newfoundland" in sections 1 and 
10(3)3; section 4 in so far as 
it applies to Canada; section 
7(1). 


Long title; preamble, enacting 
clause, section 2. 


The whole. 


Long title; preamble, enacting 
clause, section 2. 


Alberta Act. 


Saskatchewan 
Act. 


Constitution 
AGEL 1907, 


Constitution 
Act,* 1915. 


Constitution 
AGt,? 19305 


Statute of 
Westminster, 
19S 


Constitution 
Act. 1940, 


Constitution 
Act, 1946. 
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Enactments Extent of Repeal New Name 
a een ae Re eee 
British North Long title; third paragraph in Constitution 
America Act, 1949, preamble; enacting clause; Act, 1949. 

12 and 13 Geo. VI, sections 2, 3; terms 6(2), (3), 
Ce eee UU Res 152)al d6ee 22424 (hdnh 245027 5 255 


29 in the Schedule. 


British North The whole. 
America (No. 2) Act, 

1949, 13 Geo. 

Vi, ee SI CULK.) 


British North Section 2. Constitution 
America Act, R.S.Ce,y Act,.11952% 
1952, c. 304 (Can.). 

British North Long title; preamble; enacting Constitution 
America Act, 1960, clause; sections 2, 3. Act...11 9.60). 

i Sgn hp A i 4 

(U.K). 

British North Long title; enacting clause; Constitution 
America Act, 1964, section 2. Act, 1964. 


12 andeas, Ediz. At, 
Ce 73 CU SR. 


British North Section 2. Constitution 
America Act, 1965, Act,» 1965). 
14. Eddz. lige c «4, 

Part I, (Can.). 
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Text of federal proposal regarding the 


rocedure for 


atriation of the constitution accepted 


by the Constitutional Conference of June 197] 


Introduction 


The Conclusions of the Working Session of the 
Constitutional Conference on February 8-9 stated as 


follows: 


"Patriation of the Constitution 
—atriation of the Constitution 


ae 


The Constitutional Conference agreed on 


a procedure to be undertaken in Canada at a 
very early date in order to bring home the 
Constitution and to transfer to the people of 
Canada, through their elected representatives, 
the exclusive power to amend and to enact 
constitutional provisions affecting Canada. 
This procedure would involve: 


(a) 


(b) 


(c) 


Agreement among the governments as to 
changes and procedure. 


Approval of a resolution in the usual 
way, by legislatures plus the two Houses 
of Parliament, authorizing the issuance 
of a proclamation by the Governor General 
to contain the amendment formula and 
whatever changes are agreed upon. 


Recommendation that the British Parliament 
legislate to: 
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(i) recognize the legal validity of 
the Canadian proclamation and its 
provisions; 


(141i) provide that no future British law 
should have application to Canada; 
and 


(iii) make any consequential repeal or 
amendment of British statutes 
affecting the Canadian Constitution. 


(d) Issuance of the proclamation by the 
Governor General on a date to coincide 
with the effective date of the British 
law." 


Thus, once the Constitutional Conference agrees 
on the texts of specific constitutional changes, there 
will be three major steps to be taken to achieve 
patriation: approval of the changes by legislatures 
of the provinces and by the Houses of the federal 
Parliament; legislation by the United Kingdom 
Parliament; and the issue of a Proclamation by the 
Governor General. 


Resolutions of Approval 


It is desirable that the main content and 
operative words of the resolutions submitted to the 
provincial and federal legislatures should be as 
uniform as possible. If there were to be wide 
variation, inconsistencies of language might result 
which could give rise at a later stage to questions 
as to whether there had in fact been consent to the 
same effect by the various legislative bodies. To 
avoid this difficulty, it would seem preferable that 
prior agreement be reached (at the Victoria meeting 
if possible) on an appropriate general form which 
first ministers could use in submitting the resolutions 
to their legislative bodies for approval. Essentially, 
the resolutions should approve the issuance of a 
Proclamation to bring into effect the Canadian 
Constitutional Charter as part of our Constitution. 
Perhaps a wording such as the following would be 
appropriate: 
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eee that this House /Assembly, etc. 7 approve 
the issuance of a Proclamation by the Governor 
General, proclaiming the following provisions 
respecting the Constitution of Canada to come 
into force on a date to be fixed by that 
Proclamation." 


This would not of course preclude the inclusion of 
such other material in the resolutions, not 
inconsistent with this approval, as is appropriate 
for each legislative body. Because of certain 
procedural requirements the resolutions submitted 
to the Senate and House of Commons should probably 
contain the text of the Proclamation itself as well 
as the Charter. 


The United Kingdom Enactment 


After resolutions of approval have been adopted 
by legislative bodies in Canada, the British Parliament 
would be requested to pass appropriate legislation. 

The British enactment would refer to the approval 
expressed by legislative bodies in Canada for such 
constitutional changes, and would specifically 
recognize the validity of the Proclamation (containing 
the Canadian Constitutional Charter) to be issued 
subsequently by the Governor General. This recognition 
of validity is essential to remove any possibility 

of challenge in some court of law at some time 
concerning the legal and constitutional basis for 

the new provisions. The U.K. legislation would also 
terminate all remaining formal legislative authority 
which the British Parliament now has with respect 

to Canada. 


Discussions will be held with the British 
government before the Victoria Conference to be sure 
that there are no legal or procedural problems that 
could cause difficulty and to ensure that preparations 
for this aspect of patriation may be effected as 
smoothly as possible. 


Achievement of patriation will also involve 
the repeal of parts of the Statute of Westminster, 
1931 as it applies to Canada. The provisions requiring 
repeal are section 4 as it applies to Canada, section 
7 (1), and the references to Newfoundland as a separate 
Dominion in sections |] and 10 (3). These changes 
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in the Statute of Westminster, 1931 have been provided 
for in the text relating to Modernization of the 
Constitution (already distributed) * which will form 
part of the Canadian Constitutional Charter to be 
given effect by the Governor General's Proclamation. 


The Proclamation of the Governor General 


As agreed in February, the final stage would 
be the Proclamation of the Governor General, issued 
in his name and under the Great Seal of Canada. 


The Proclamation, after making appropriate 
reference to the changes as having been effected by 
the representatives of the Canadian people, would 
proclaim the Canadian Constitutional Charter which 
would form an Annex to it. The Charter and the United 
Kingdom statute would be designed to come into force 
at the same time. 


Result 


From the day of the coming into force of these 
instruments the Constitution of Canada (as modified 
thereby) will continue as before, but it will be fully 
amendable in Canada by the new amending procedure 
and there will no longer be any formal authority of 
the United Kingdom Parliament to alter it in any 
respect. 


Depending on agreement on the proposals to be 
made on this subject, a final stage, which would 
require some time to accomplish, would be the 
consolidation of the various constitutional documents 
into a single, comprehensive statement of the legal 
provisions that constitute the "Constitution of 
Canada". 


* 
see previous document. 
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(i) PARTICIPANTS: CONSTITUTIONAL CONFERENCE 
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(Vii) PARTICEPANTS: SUB-COMMITTEE ON 
DEATH DUTIES 
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(x) PARTICIPANTS: SUB-COMMITTEE ON 
FUNDAMENTAL RIGHTS 
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(xi) PARTICIPANTS: SECRETARIAT 
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Cscdis) PARTICIPANTS: CONFEDERATION OF 
TOMORROW CONFERENCE 
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CONFEDERATION OF TOMORROW CONFERENCE 


November 27-30, 


LEADERS OF DELEGATIONS 


Province 


Alberta 

British Columbia 
Manitoba 

New Brunswick 
Newfoundland 

Nova Scotia 

Ontario 

Prince Edward Island 
Quebec 

Saskatchewan 


HZOUrPraoaanurs nw 


C. Manning 

W. Bonner (Attorney-General) 
C. Weir 

J. Robichaud 

R. Smallwood 

Jer ial (edel 

Peano baits 

B. Campbell 

Johnson 

R. Thatcher 
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(i) MEETINGS: LIST OF MEETINGS OF THE 
CONSTITUTIONAL CONFERENCE 
AND RELATED COMMITTEES 
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LIST OF MEETINGS OF THE CONSTITUTIONAL CONFERENCE 
AND RELATED COMMITTEES 


CONSTITUTIONAL CONFERENCE 


NAME 


Constitutional Conference 
First Meeting 


Constitutional Conference 
Second Meeting 


Constitutional Conference 
First Working Session 


Constitutional Conference 
Third Meeting 


Constitutional Conference 
Second Working Session 


Constitutional Conference 
Third Working Session 


Constitutdaonal Conference 


CONTINUING COMMITTEE OF OFFICIALS 


Meeting No. 1] 
Meeting No. 2 
Meetings Now, 3 
Meeting No. 4 
Meeting No. 5 


Meeting No. 6 


PLACE 


Ottawa* 


Ottawa 


Ot thawa 


Ottawa 


Ottawa 


Olzbawa 


Vase toe ia 


Mont Gabriel 
Ottawa 
Ottawa 
Ottawa 
Ottawa 


Ottawa 


* Not served by the Secretariat, 


DATE 


February 5-7/1968 


February 10-12/1969 


June ]1-12/1969 


December 8-10/1969 


September 14-15/1970 


February 8-9/197] 


June 14-16/1971 


May 29-30/1968 
July 25-26/1968 
Sept. 25-26/1968 
November 7-9/1968 
Necember 3-5/1968 


April 16-18/1969 
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Meeting 
Meeting 
Meeting 
Meeting 
Meeting 
Meeting 
Meeting 


Meeting 


Meeting 


Meeting 


Meeting 


Meeting 


Meeting 
Meeting 


Meeting 


Now ¥ Ottawa 
No. 8 Ottawa 
No. 9 Ottawa 
No. 10 Ottawa 
No. 1] Banff 

Now 12 Ottawa 
No. alS Ottawa 
Noe 4 Ottawa 


COMMITTEE OR MENTS ERS 
Nowe | Ottawa 
Wow 22 Ottawa 
COMMITTEE OF 
Ottawa 


Ottawa 


No. | Ottawa 
NiO z Ottawa 
Nom 3 Ottawa 


COMMITTEE OF MitS TER a ON 


Ottawa 


Ottawa* 


* Not served by the Secretariat, 


MINISTERS ON THE 


May 22-23/1969 


Sept. 30-Oct. 1/1969 


November 17-18/1969 


March 23-24/1970 


June 15-17/1970 


Aug.31-Sept. 1/1970 


Nov. 30-Dec. 1/1970 


Jan. 20-22/1971 


ON FUNDAMENTAL RIGHTS 


May 28-29/1969 

November 3-4/1969 
JUDICIARY 

May 29/1969 


November 4/1969 


ON OFFICIAL LANGUAGES 


May 27/1969 
November 6/1969 
May °257°19710 

THE SENATE 


May 26/1969 


COMMITTEE OF MINISTERS ON REGIONAL DISPARITIES 


June 10/1969 


Meeting 
Meeting 


Meeting 


Meeting 


Meeting 


Meeting 
Meeting 


Meeting 


Meeting 


Meeting 


Meeting 
Meeting 
Meeting 
Meeting 


Meeting 


No. 


No. 


No. 


No. 


INGA 


1 


2 


] 


Z 


SUB-COMMITTEE 


] 


2 


Ottawa 
Ottawa 


Ottawa 


Ottawa 


Ottawa 


SUB-COMMITTEE ON DEATH 


Ottawa 


Ottawa 


Ottawa 


SUB-COMMITTEE 


Ottawa 


Ottawa 


Ottawa 
Ottawa 
Ottawa 
Ottawa 


Ottawa 


SUB-COMMITTEE ON OFFICIAL LANGUAGES 
ANS UAG ES 


DUTIES 


ON SALES TAXES 


ON FUNDAMENTAL RIGHTS 
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July 4-5/1968 
October 17-18/1968 


Scheduled for Apr.19th 
Held April 18/1969 


October 2-3/1969 


April 5-6/1971 


October 23/1969 
February 26-27/1970 
Apri.) 4970 
October 22/1969 


April 6-7/1970 


February 4/1970 
March 25/1970 
June 1]-2/1970 
June Zo 1970 


September 28/1970 
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(44) MEETINGS: CHART - THE PROCESS OF 
CONSTITUTIONAL REVIEW 


The Process of Constitutional Review Processus de la révision constitutionnelle 


[ 2/68 | ses | 768 | oes | 10/68 | see | 12/68 | 2/69 | 4/69 | 569 | 669 | 969 | 10/69 | 169 | 12069 | 2170 | 3/70 | a0 | 5/70 | 6/70 | 870 | 970 | w70| wn | 2m | 3m [| am | 5m | em | 
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if | \ Ad Hoc Committee of Ministers 
| Comité ad hoc des ministres 


| Ui 
i] Ad Hoc Committee of Officials 
| Comité ad foc des fonctionnaires 


LEGEND LEGENDE 
cc Constitutional Conference Conférence constitutionnelle Continuing Committee Comité permanent 
CC(W) Constitutional Conference, Conférence constitutionnelle, of Officials des|fonctionnaires 

Working Session séance de travail SCFR Sub-Committee on Sous-comité des 
CMFR Committee of Ministers on Comité ministériel des Bondermerrall Rights drolte\fondamentaux 

Fundamental Rights droits fondamentaux SCOL Sub-Committee on Sous-comité des 
CMOL Committee of Ministers Comité ministériel des erficlellPenguedes languesiotficielles 

on Official Languages langues officielles SCDD Sub-Committee on Sous-comité des 
CMJD Committee of Ministers Comité ministériel sur Death Duties droits successoraux 

on the Judiciary le systéme judiciaire SCST Sub-Committee on Sous-comité de la 
CMSN Committee of Ministers Comité ministériel SEEDERS eexeldolvente 

on the Senate sur le Sénat 
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